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Pierre Cuovureau, Jr. vs. Danten Wesster. 


An inhabitant of Boston indorsed a promissory note that was made payable at a bank 
in the city of New York, and which the maker failed to pay at maturity: When the 
note fell due, the indorser was at Washington, attending to his duties, at a session 
of congress, as a senator from Massachusetts ; and he had, at all times, an agent in 
Boston, who had charge of his business in his absence ; but the holder of the note 
had no notice that the indorser had such agent, nor did the indorser request that no 
tice should be sent to him at Boston: Notice of non-payment by the maker was sea- 
sonably put into the post office at New York, directed to the indorser at Washing- 
ton, where letters, addressed by mail to members of the senate, during the session 
of congress, are taken from the post office, by officers of the senate charged with 
that duty, and delivered to the members in their places, when the senate is actually 
in session, and on other days are delivered, by those officers, at the members’ lodg- 
ings. Held, that the notice was sufficient to charge the indorser. 


Assumpsir by the indorsee against the indorser of two 
promissory notes, dated at the city of New York, March 24th 
1837, and payable at the Merchants Bank in that city, on the 
Ist of October 1837. The case came before the court on the 
following agreed statement: On the last day of grace,. viz. on 
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the 4th of October 1837, about 3 o’clock, P. M., the notes 
were delivered by the holders thereof to T. W. Christie, a 
notary public residing in the city of New York, who straight- 
way presented each of them to the paying teller of said bank, 
while the bank was’ open for the transaction of business, and 
demanded payment of the same of the said teller, who refused 
to pay them, or either of them, for want of funds of the makers. 
The notes were duly protested, by said notary, for non-pay- 
ment, and written notices, signed by him, of the protest of 
each of said notes, and that the holders looked to the indorsers 
for payment thereof, were by said notary, by direction of the 
holders, put into the post office in said city, on the morning 
of the 5th of said October. The notices to the defendant, 
as first indorser of each of said notes, were directed to him at 
Washington, in the District of Columbia. The defendant’s 
general domicil and place of business was in Boston, where he 
at all times had an agent, who had the charge and manage- 
ment of his business affairs, in his absence ; but from the 7th 
of September 1837, to the 16th of October following, the de- 
fendant was at said Washington, attending to his duties as a 
senator in congress from this Commonwealth, during the extra 
session held that year. 

Letters from New York usually reach Washington in about 
48 hours, in the regular course of the mail. Such letters, as 
are addressed by mail to members of the senate, during the 
session of congress, are taken from the Washington post office, 
by officers of the senate, appointed for that purpose or charged 
with the duty, and delivered to the members in their places, 
when the senate is actually in session, and on other days are 
delivered, by those officers, to members at their lodgings; and 
such was the usual course with regard to letters addressed by 
mail to the defendant, during the extra session of September 
and October 1837. 

The making and indorsement of the said notes, and the con- 
sideration thereof, are admitted. All matters of fact, as well 
as of law, involved in the case, are submitted to the decision 
of the court, who may make such inferences from the facts 


MARCH TERM 1843. 


Chouteau wv. Webster. 


stated, as a jury would be authorized to make. If any facts 
are contained in this statement, which it would not be compe- 
tent for either party, on a trial before a jury, to prove or put 
‘into the case, upon the other party’s objecting thereto, such 
facts shall be stricken out by the court, and neither party shall 
be in any way prejudiced by their having been inserted herein. 
And if, in the opinion of the court, it shall be necessary to the 
rights of either party, the case may be opened for the introduc- 
tion of evidence touching facts that may be deemed material ; 
whether they are embraced in this statement, or not. But if 
no further evidence or facts shall be introduced, and the court 
are of opinion that the facts stated would justify a jury in find- 
ing a verdict for the plaintiff, a default is to be entered, and 
judgment rendered thereon for the plaintiff; otherwise, the 
plaintiff is to become nonsuit. 

W. J. Hubbard & Watts, for the plaintiff. The notice was 
properly directed to the defendant at Washington, where he 
then resided, and where the object of notice, viz. to enable him 
to obtain security from other parties to the notes, would be best 
effected. As he usually received letters through the post office 
at Washington, the notice, for that reason alone, was proper 
and sufficient. Stezd v. Payne, 16 Johns. 218. Bank of Co- 
lumbia vy. Lawrence, 1 Pet. 578. U. S8. Bank v. Carneal, 
2 Pet. 553. Ireland v. Kip, 11 Johns. 231. Remer v. Down- 
er, 23 Wend. 620. Bank of Utica v. Davidson, 5 Wend. 587. 
Bank of Geneva v. Howlett, 4 Wend. 328. Bank of Utica 
v. Bender, 21 Wend. 643. Lowery v. Scott, 24 Wend. 358. 
Hodges v. Galt, 8 Pick. 251. Chit. on Bills, (7th ed.) 222. 
Ransom v. Mack, 2 Hill’s (N. Y.) Rep. 587. Walpole v. 
Hopkinton, 4 Pick. 358. 

The notice was also seasonably sent; being put into the post 
office the next morning after payment was refused. Bayley on 
Bills, (2d Amer. ed.) 262. Whitwell v. Johnson, 17 Mass. 449. 
And the presumption of law is, that the defendant received the 
notice. Greenl.on Ev. $40. Munn v. Baldwin, 6 Mass. 316. 
Shed v. Brett, 1 Pick. 401. Dana v. Kemble, 19 Pick. 112. 

J. P. Rogers & Healy, for the defendant. The notice 
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should have been sent to Boston, where the defendant had his 
domicil and an agent to attend to his business, and where 
notice would have arrived one day earlier than at Washington. 
The defendant therefore lost time, by the sending of notice to 
Washington. But a member of congress, or of a state legisla- 
ture, while attending to his official duty at the seat of govern- 
ment, does not change his domicil, and notice to him, of the 
dishonor of a note that he may have indorsed, cannot legally 
be addressed to him there, unless he has so directed or con- 
sented ; because, in most cases, if not in all, the object of 
notice would not be effected. And there is no precedent 
which sustains the plaintiff in the course which he adopted. 

The facts stated do not prove that notice was received by 
the defendant; and when a notice is wrongly directed, the 
court will not inquire whether it was in fact received, or received 
as soon as if it had been rightly directed. Jreland v. Kip, 10 
Johns. 490, and 11 Johns. 231. Flack v. Green, 3 Gill & 
Johns. 474. Dunlap v. Thompson, 5 Yerg. 67. U. S. Bank 
v. Corcoran, 2 Pet. 121. Suppose the letter, containing the 
notice, had contained money; would the court direct a jury 
that the facts agreed in this case proved that it was received ? 
Or if it were proved that the money was not received, would 
that prove that the letter was not mailed at New York? In 
pauper cases, it is settled that notice put into the post office 
is not sufficient, unless it is also proved that it was received. 
The cases on bills and notes, so far as they have yet gone, 
are exceptions to the general rule respecting post office notices. 
In freland v. Kip, 11 Johns. 232, it was held that delivery of 
notice at the post office, ‘“ unaccompanied with proof that it 
was actually delivered at the house” of the indorser, was not 
legal notice. See also 3 Met. 496. 2 Pet. 551. 3 Gill & 
Johns. 474. 3 

It does not appear that reasonable diligence was used to 
ascertain the defendant’s domicil and place of business. 'The 
notary sent the notice, at the suggestion of the holders; and 
there is no evidence that they made any inquiry on this subject. 
Beveridge v. Burgis, 3 Campb. 262. Bank of Utica v. De 
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Mott, 13 Johns. 432. Hodges v. Galt, 8 Pick. 251. Cuyler v 
Nellis, 4 Wend. 398. 

Suaw, C.J. It is admitted that these notes were duly made 
and indorsed ; that they were seasonably presented for payment, 
at the bank in New York, where by their terms they were pay- 
able, and payment refused; that notice thereof, in due form, 
was seasonably prepared by the proper officer, and put into the 
post office; and the only question is, whether, under the cir- 
cumstances stated, it was rightly addressed to the defendant, 
at Washington rhe 

The mercantile law, regulating the liabilities of parties to 
notes and bills, does not require proof of actual notice of dis- 
honor to an indorser, in order to charge him; but reasonable 
care and diligence in giving such notice. 

The inference is very strong from the facts stated, as strong, 
perhaps, as mere circumstantial evidence could make it, that 
the notice actually reached the defendant at Washington. He 
was a senator of the United States; the senate was then in 
session; and such precautions were taken, in regard to letters 
addressed to senators, as to ensure their delivery with prompt- 
ness and certainty. 

The ground relied upon, to show that such notice was not 
sufficient, is, that the defendant’s general domicil and place of 
business was in the city of Boston, where he had, at all times, 
an agent, who had the charge and management of his affairs. 
But it does not appear that he had made any request to have 
notices sent to him at Boston, or that any actual or constructive 
notice was had by the holder of these notes, that he had an 
agent at Boston. ‘This fact, therefore, must be considered im- 
material. ‘The defendant, though his domicil was at Boston, 
was actually resident at Washington, in discharge of his public 
duties asa senator, at a session of congress, called by public 
proclamation, and continued until after the time at which this 
notice was sent; so that the place, where he might be presumed 
to be actually residing, was fixed and well known by the nature 
of these duties. Under these circumstances, the court are of 


opinion, that notice to the defendant, by mail, addressed to 
1* 
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him at Washington, was good and sufficient notice of the dis- 
honor of these notes. 

This decision is founded on the circumstances of the particu- 
lar case, and may be varied by other facts. It is not like the 
case of a merchant stopping, for a day or two, at a hotel or 
watering place, or on a journey of business or pleasure ; though 
we are not prepared to say that actual personal notice to an 
indorser, at such place, would not be sufficient; but of this we 
give no opinion. 

Nor is it like the case of a banker or merchant, having ex- 
tensive dealings in negotiable securities, having an open, fixed, 
and well-known establishment and place of business, with 
agents having the custody of his funds, the keeping of his ac- 
counts, and generally charged with the transaction of his busi- 
ness in his absence. Such circumstances might, perhaps, 
amount to constructive notice to the holders of such securities, 
that such was the indorser’s place of business, and of his request 
and direction that notice should be addressed to him there. It 
might, in this view, be sufficient to show, that notice so given 
would be good and sufficient, though it would still be open to 
the question, whether other notice would not be equally good. 

The fact of domicil is one circumstance only, in determining 
where notice shall be given. A man may retain his domicil at 
a place, though in fact personally absent therefrom, and absent 
with his family for years. Such is the condition of a president 
of the United States, or cabinet minister, residing at Washing- 
ton, or of an ambassador in a foreign country. His domicil is 
not thereby changed; but yet we cannot doubt, that notice to 
such public officer, at the place of his actual residence, to which, 
for the time being, he is fixed by his public duty, would be good 
notice. Yet the only distinction between a president of the — 
United States and a senator is, that the residence of the former 
at Washington is somewhat more protracted, and uninterrupted 
by the intervals between sessions of congress, than that of the 
latter. 

We place no great reliance, in this decision, upon another 
rule, which seems to be well established, and to embrace the 
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present case; namely, that notice at a post office, where the 
party usually receives his letters, though not the place of his 
domicil, is good notice. ' Reid v. Payne, 16 Johns. 218. It is 
conformable to the more general rule, sustained by many au- 
thorities, that notice shall be so given, and at such place, that 
_it will be most likely to reach the indorser promptly Bank of 
Columbia v. Lawrence, 1 Pet. 578. U.S. Bank v Carneal, 
2 Pet. 553. 
Judgment for the plaintiff. 


James Baxter vs. Witwuiam Litter. 
Tue Same vs. JosepH Harris, Jr. 


When the first indorsee of a promissory note negotiates it after it is dishonored, and 
the second indorsee brings an action thereon against the maker or first indorser, the 
defendant cannot set off any claim which he has against the first indorsee, except 
such as existed at the time of the transfer of the note to the plaintiff, although he 
had no notice of such transfer when he acquired his claim against the first indorsee. 


Tue first of these actions was by the indorsee against the 
maker of a promissory note for $330, dated March Ist 1837, 
payable to Joseph Harris, Jr. in four months, and by him in- 
dorsed. The action was commenced October 4th 1839. 

At the trial before the chief justice, the signatures of 
the maker and indorser were admitted by the defendant, and 
he relied upon a set-off of notes against the Franklin Bank, 
upon the ground that the note in suit was held by that bank, 
after it was due, and that he had a right to make the same 
defence against the plaintiff, as if the action were brought by 
the bank. 

In order to present the question of law, it was mutually 
conceded, that the note was discounted by the Franklin Bank, 
in the due course of business; that it was held by the bank, 
when it became due; that afterwards, and after the bank had 
stopped payment, in pursuance of a vote of the directors to pay 
the debts of the bank in such securities as they had, the note 
in question, on the 20th of December 1837, was delivered to 
the plaintiff, or to the person under whom the plaintiff claims 
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title, in exchange for bills of said bank, at par, which bills were 
then at a discount in the market: That before this action was 
brought —upon notice of the plaintiff’s attorneys that they had 
such a note, and demanded payment thereof, but without notice 
to the defendant that the note had been transferred by the 
bank — the defendant tendered to said attorneys, in satisfaction 
of the note, bills of the Franklin Bank, which they declined 
to accept: That the defendant has ever since had said bills, and 
has filed them in offset in this action, and now relies upon that 
tender and set-off. 

The second of these actions was by the indorsee against the 
indorser of the same note, and all the facts stated in the pre- 
vious case were agreed to in this. The defendant further, in 
this case, relied upon a balance due to him from the Franklin 
Bank, by way of set-off to the note. And it was further 
agreed by the parties, that on the 5th of June 1838, there was 
due to the defendant, on the books of said bank, a balance of 
$293-63, and that he had no notice of the transfer of the 
note to the plaintiff, until this suit was commenced: That within 
a month or two after the 20th of December 1837, when the 
note was passed out of the bank, notice was given to the de- 
fendant by the cashier, that it was so passed out: That the 
balance above mentioned, due to the defendant, on the 5th of 
June 1839, arose from post notes deposited on that day, except 
$ 12-88, which previously stood to his credit; and that the 
deposit then made cancelled all demands which the bank had 
against him, and left the above balance. 

It was agreed in each case, that judgment should be entered 
for the plaintiff, if in the opinion of the court he was entitled 
to recover; otherwise, that the plaintiff should become nonsuit. 

Bartlett § Homer, for the plaintiff. In the first of these 
actions, the bank notes that were tendered cannot be set 
off. Notes that are overdue are still negotiable, and the in- 
dorsee takes a legal title to them. Bayley on Bills, (2d Amer. 
ed.) 133. Chit. on Bills, (6th ed.) 126. And though such 
indorsee takes them subject to the equities between the prior 
parties, yet those equities must exist at the time he receives the 
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note. No adjudged case authorizes the maker, in a suit by 
such indorsee, to avail himself, in defence, of matters subse- 
quent, which affect the payee only. See Bank of Niagara v. 
M? Cracken, 18 Johns. 493. Johnson v. Bloodgood, 2 Caines 
Cas. in Error, 303, and 1 Johns. Cas.51. Cromwell v. Arrott, 
18. & R.185. The decision in Sargent v. Southgate, 5 Pick. 
312, when carefully examined, will not be found to extend the 
doctrine farther. 

There is no such legal presumption that the title to a nego- 
tiable note remains in the payee, as warrants the promisor to 
make payments, or create set-ofls, because he has not received 
notice of the transfer of the note. 

The case does not show that Little held the bank notes, 
which he now claims to set off, at the time the note in suit was 
transferred to the plaintiff; and for that reason, he must fail in 
his defence. 

In the suit against Harris, the indorser, the doctrine already 
advanced applies with additional force. See Collins v. Allen, 
12 Wend. 356. 

I. J. Austin, for the defendants. It is not necessary that the 
matter of set-off should have existed when the transfer of the 
note was made; and no such restriction of the rule is found in 
the cases cited for the plaintiff. In Potter v. Tyler, 2 Met. 62, 
(which was a suit on a note discounted by this same Franklin 
Bank, and transferred when it was overdue,) it was said that 
the defendant was entitled to make the same defence against 
the holder, which he “could legally have made against the 
bank.” §. P. 5 Pick. 315. 11 Pick. 419. All demands, that 
accrue between the transfer and notice of the transfer, are to 
be allowed in offset. Chamberlain v. Gorham, 20 Johns. 144. 
Notice of the transfer, in this. case, was not given till action 
brought. The previous notice, that the plaintiff’s attorneys 
had the note for collection, did not apprise the defendants that 
the plaintiff owned the note. 

The presumption is, that Little had the bank bills before the 
note was transferred ; and it is for the plaintiff, who took the 
note after it was dishonored, to show the contrary. 

VOL. VI. 
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Suaw, C. J. When a negotiable note is indorsed and 
transferred after it is due, and the defendant relies upon 
matter of set-off which he may have against the promisee, he 
can avail himself only of such matter of defence as existed 
between himself and the promisee, at the time of the actual 
indorsement and transfer of the note to the holder. A note 
does not cease to be negotiable, because it is overdue. ‘The 
promisee, by his indorsement, may still give a good title to 
the indorsee. Notes or other matters of set-off, acquired by 
the defendant against the promisee, after such transfer, cannot 
be given in evidence in defence to such note, although the 
maker had no notice of such transfer, at the time of acquiring 
his demand against the promisee. Having made his promise 
negotiable, he is liable to any bond fide holder and actual in- 
dorsee ; and therefore, even after the note has become due, in 
making payments to the original promisee, or in further deal- 
ings by which he gives him a credit, he has no right to pre- 
sume, without proof, that the promisee is still the holder of the 
note. Besides; in case of payment of a negotiable note, or 
of a credit which the maker intends shall operate by way of 
payment, he has a right to have his note given up, if paid in 
full, or to see the payment indorsed, if partial. Should he 
insist on this right, in the case proposed, he would at once 
perceive that the person, to whom he is making payment or 
giving credit, is no longer the holder of the note. And this 
appears to us to be the true distinction between the indorse- 
ment of anote overdue, and the assignment of a chose in action. 
In the latter case, notice of the assignment must be given by 
the assignee to the debtor, to prevent him from making pay- 
ment to the assignor. Without such notice, he has no reason 
to presume that the original creditor is not still his creditor ; 
and payment to him is according to his contract and in the 
due and ordinary course of business. The assignee takes an 
equitable interest only, which must be enforced in the name 
of the assignor ; and, until notice, he has no equity against the 
debtor, which can be recognized and protected by a court of 
Jaw or equity. The indorsee of a note overdue takes’a legal 
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title ; but he takes it with notice on its face that it is discred- 
ited, and therefore subject to all payments, and offsets in the 
“nature of payment. The ground is, that by this fact he is 
put upon inquiry, and therefore he shall be bound by all exist- 
ing facts, of which inquiry and true information would ap- 
prise him ; but these could only apprise him of demands then 
acquired by the maker against the payee. 

We are aware that in the marginal note to Sargent v. South- 
gate, 5 Pick. 312, which is the leading case on this subject, it 
is stated, that “in an action by the indorsee against the maker 
of a negotiable note indorsed when overdue, the defendant 
may file in set-off a negotiable note made to him by the payee 
before he had notice that the note in suit was assigned.” And 
the’point is so stated in Minot’s Digest, 640. No such de 
cision was called for, in that case, because all the demands, 
relied upon by way of set-off, were acquired by the defendant, 
whilst the original payee was holder of the note. But further ; 
on a careful examination of the opinion, we think it will not be 
found that there is any such dictum, in regard to notice. The 
inadvertence, in extracting the marginal note from the case, 
probably arose from the very obvious analogy between the case 
of the indorsement of a note overdue, and the assignment of a 
chose in action, especially as there was nothing in the facts or 
the argument to call for a distinction between the two cases. 
The opinion of the court in that case, therefore, is not an 
authority opposed to the ground of decision adopted in this, 
namely, that this right of set-off must be confined to those 
demands against the payee or prior holder, which accrued to 
the defendant, whils* such payee or prior holder was the actual 
holder of the note, and will not extend to demands which 
accrued afterwards, although no notice of the indorsement was 
- given to the debtor. 

The defendant Little, the maker of the note now in suit, not 
having shown that he held the bills of the Franklin Bank at 
the time that his note was transferred to the plaintiff, he can- 
- not set them off, in this suit. In a case in New York, it was 
held that bills of a bank, held by the defendant when his note 
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became due, could not be set off, in an action brought on the 
note by receivers appointed previously. Haxtun v. Bishop, 
3 Wend. 13. 

The English rule, in allowing set-off in an action upon a 
note, is somewhat more limited than our own, confining such 
defence to equities arising out of the same note, or transactions 
connected with it. Burrough v. Moss, 10 Barn. & Cres. 558. 
Here, it has been held, that an independent demand may be 
set off, where in other respects the party is entitled to go into 
that defence. Sargent v. Southgate, 5 Pick. 312. Ranger v. 
Cary, 1 Met. 375. 

Since the decision in Sargent v. Southgate, the principle 
decided by it has been confirmed, and the whole subject of 
set-off placed, by the Rev. Sts. c. 96, upon grounds more dis- 
tinct and satisfactory than it was under the former statutes. 


The principles already stated apply @ fortiori to the case of 
Harris, the defendant in the second action, who was indorser of 
the same note. The note was transferred to the plaintiff by the 
Franklin Bank, in December 1837, soon after which, the de- 
fendant had actual notice of it from the cashier ; and it is found 
that the deposit to the credit of the defendant, upon which he 
relies by way of set-off, was made, and the credit obtained, in 
June 1838. It is stated indeed, that prior to that time there 
was a small balance to his credit, on deposit, of $12°88, but 
there were other demands of the bank, at that time, against the 
defendant, exceeding that deposit; so that the whole of the 
defendant’s demand against the bank, offered in set-off, accrued 
subsequently to the transfer of the note, which is now in suit, 
to the plaintiff. 

Judgment, in both cases, for the plaintiff. 
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Under the Rev. Sts. c. 33, §5, grace is to be allowed on post notes issued by a bank, 
and made payable at a day certain, “ with interest until due, and no interest after,” 
though the bank insert a memorandum on the margin of the note, that it is “due” 

- on stich day. 

No usage, nor any agreement, tacit or express, of the parties to a promissory note, as 
to presentment, demand and notice, will accelerate the time of payment, and bind the 
maker to pay it at an earlier day than that which is fixed by the law that applies to 
the note. 

Where the indorser of a note is discharged by want of due demand on the maker, or of 
notice of the default of the maker, the legal presumption is, that he will avail 
himself of such discharge ; and the holder, therefore, is not bound to prosecute a 
fruitless suit against the indorser before he can maintain an action against his own 
agent for neglecting to make due demand on the maker, or to give due notice of his 
default. 

An agent is liable to his principal for injuries that are caused by want of reasonable 
skill and ordinary diligence in the exercise of his agency, but not for injuries that are 
caused by his mistake in a doubtful matter of law. 

The holder of a post note, which was issued by a bank that failed before the note fell 
due, sent it to another bank for collection, and this bank caused payment to be de- 
manded, and notice of non-payment to be given to the indorsers, on the day the note 
was due, without grace, whereby the indorsers were discharged on the ground that by 
law the promisors were entitled to grace on the note, although they had, while sol- 
vent, paid such notes without grace: The holder thereupon brought an action against 
the collecting bank to recover damages for negligence in not making such demand 
and giving such notice as would hold the indorsers; It appeared, on the trial, that at 
the time when the note fell due, the question whether banks were entitled to grace 
on their post notes, had never been decided, and that there was no uniform practice, 
as to demanding payment of such notes and of giving notice to the indorsers, after 

_ the promisors failed. Held that the action could not be maintained. 


Tuts was an action of trespass upon the case, to recover 
damages for alleged negligence of the defendants in relation to 
the collection of a post note. 

At the trial before Wilde, J. there was evidence of the 
following facts: A post note was issued by the Franklin 
Bank at Boston, signed by their president and cashier, dated 
April 12th 1837, by which the president, directors and com- 
pany of said bank promised to pay E. D. Harris or bearer 
$1000 in three months, with interest at the rate of 44 per 
cent. per annum, until due, and no interest after. In the 
margin thereof was written, “Due July 12th 1837, $1000, 
interest $11°25.”’ Several indorsers’ names were on the note, 
two of whom were inhabitants of Baltimore, in the state of 
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Maryland. All the indorsers were solvent at the maturity of 
said note, and continued to be so, up to the time of the trial 
of this action. The plaintiffs were the holders .of said note, 
and transmitted it, before its maturity, to a bank in New York, 
to be forwarded to Boston for collection ; and said bank sent 
it to the defendants for that purpose. 

Alden Bradford, Esq. a notary public, testified, that at os 
request of an officer of the defendants, he went with the note 
aforesaid to the Franklin Bank, on the 12th of July 1837, and 
demanded payment of it, which was refused; and that he 
then protested it, and sent notices to the indorsers. 

No other demand on the promisors, or notice to the in 
dorsers, was proved ; but the plaintiffs gave evidence that the 
Franklin Bank stopped payment and became insolvent on the 
Sth or 7th of July 1837. 

The defendants insisted, that the plaintiffs, in order to make 
out a cause of action, must prove that proper means had been 
taken to procure payment of the indorsers, or that the indorsers 
had refused to-pay. But the judge ruled otherwise. 

The defendants then called a counsellor at law, who testified 
that he made the writ in the action of Perkins v. Franklin 
Bank, reported in 21 Pick. 483; that he commenced the 
action on a post note, on the 7th of July, the day on which it 
fell due, if payable without grace ; that he doubted whether it 
was then suable, but ascertained that if he waited till the 10th, 
a suit would be unavailing. 

The defendants also called E. F. Bunnell, who testified that 
he was cashier of the Franklin Bank, for seven months next 
before the autumn of 1837; that a large number of post notes 
were issued, and that up to the time of the failure of the bank, 
they had always been paid at maturity, when presented, and 
that the maturity was without grace ; and that the bank never 
refused to pay them on the day they fell due, upon the ground 
that grace was allowable. 

The defendants also called their own cashier, E. H. Eldredge, 
who testified that the defendants never issued post notes, but 
that such notes were often lodged with them, by various banks, 
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for collection ; that it was the uniform custom of the defendants 
to demand payment on the day they were due without grace ; 
and that he never knew of the refusal of a bank to pay its post 
notes, on the ground that they were entitled to grace. 

Charles Sprague, cashier of the Globe Bank, was called by 
the defendants, and testified that that bank, in the spring of 
1837, issued post notes, and always paid them on the day 
when due without grace; that the same bank collected post 
notes of other banks, and that payment was uniformly de- 
manded and made on maturity without grace; that it would 
have injured the credit of a bank, to have insisted on the grace ; 
and that he never heard of a refusal to pay without grace, 
until the decision in the case of Perkins v. Franklin Bank : 
That post notes were considered like bank bills; but that his 
belief was, that if he had had occasion, he should have pro- 
tested a note of this sort on both days; certainly on the last 
day of grace. 

Eliphalet Williams, cashier of the City Bank, was also called 
by the defendants, and testified, that that bank issued post 
notes in 1836 and 1837, and always paid them when at matu- 
rity without grace ; that it frequently had such notes of other 
banks, and always sent them in for payment, on the day they 
became due without grace, like bank bills, and that he never 
knew payment refused: That the said bank never deducted 
interest, on account of grace, or had anything to do with grace, 
on post notes. In answer to a question by a juror, whether he 
paid such notes because of the custom, or because he considered 
them due, the witness answered, that the post notes of the 
City Bank were different from some others, being payable 
without interest after the day of payment, and that the bank 
understood them to be then due. 

James Dalton, cashier of the Tremont Bank, testified that 
said bank issued post notes, which were uniformly paid on the 
day they became due without grace; that such notes of other 
banks, which came into that bank, were always so paid, and 
that it would not have been safe for any bank to refuse pay- 
ment on that day. 
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Samuel O. Mead, formerly cashier of the Market Bank, 
testified that that bank issued post notes; that it was the in 
variable custom to pay them without grace; and that it would 
have injured the credit of a bank, if it had refused so to pay 
them. ; 

John E. Thayer, a broker, testified that he had held many 
post notes, and never was refused payment on the day of 
maturity without grace: That in discounting these notes, the 
banks always made up the interest to the first day, and never 
took nor allowed it for grace ; and that he had discounted such 
notes, and never allowed for grace. He further testified that 
he protested post notes of the U. States Bank on both days — 
the day of maturity, and the third day of grace —but that there 
were no indorsers on those notes: That the object, in protest- 
ing them, was to secure 12 per cent. interest, and establish 
the demand made. 

The plaintiffs then called Alden Bradford, Esq. again, who 
testified that on the 24th of August 1837, by request of the 
Merchants Bank, (the defendants,) he went to the Lafayette 
Bank, to demand payment of a post note of that bank, dated 
March 21st 1837, payable in five months, with interest at 44 
per cent. till due, no interest after; and on (Saturday) the 9th 
of September 1837, by like request, demanded payment of an- 
other note of the Lafayette Bank, dated March 7th, payable in 
six months, with interest as above: That said notes were, in 
other respects, in the same form as the note in question in this 
suit: That he protested said notes on said days, respectively : 
That he never presented any post notes for payment prior to 
the 12th of July 1837: That he then had two such notes of 
the Lafayette Bank, and had a doubt about presenting them on 
the day of maturity without grace, and showed one of the notes 
to the cashier of that bank, and asked him if it was payable on 
that day, and he said it was. The witness could not designate 
the note which he then presented, but understood the cashier 
to recognize the fact that it was demandable on that day. 

Thomas A. Dexter, notary public, was also called by the 
plaintiffs, and testified that after the 5th or 7th of July 1887, 
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he protested several post notes; some of them on the last day 
without grace, and some on the last day of grace ; but most of 
them on the last day of grace: That when he acted, without 
instructions, upon his own discretion, he protested on the last 
day of grace. 

William Stevenson, notary public, being called by the plain- 
tiffs, produced a memorandum of nineteen post notes, all pro- 
tested by him on the last day of grace, beginning on the 10th 
of July and ending on the 27th of November 1837. Ten of 
them were handed to him by the Suffolk Bank, two by the 
New England Bank, and the others by individuals. Those 
which came from the banks, he was sure, were sent to him on 
the last day of grace, and he believed the others were. 

The attorney, who made the writ, on the 11th of July 1837, 
in the case of Staples v. Franklin Bank, (1 Met. 43,) testified 
that he made inquiries respecting the custom as to the time of 
demanding payment of post notes, but could not satisfactorily 
ascertain what it was, and therefore directed that demand and 
protest should be made on the last day of grace, according to 
his own view of the law. 

The case was taken from the jury, under an agreement that 
the court might “draw all inferences that a jury might lawfully 
draw from the foregoing evidence, and order a nonsuit or de- 
fault, and render judgment according to law ; and that if judg- 
ment should be rendered for the plaintiffs, they should have the 
same made up, with interest, in the same manner as if they had 
taken a verdict for the amount of the post note and interest, 
on the day of trial.”’ 

C. P. Curtis, for the plaintiffs. The bank which issued the 
post note was entitled to grace, and therefore the demand made 
by the defendants was premature, and the notice did not charge 
the indorsers. Perkins v. Franklin Bank, 21 Pick. 483. The 
evidence of usage cannot affect the rule of law, and must be 
disregarded. Bayley on Bills, (2d Amer. ed.) 236. Mitchell v. 
De Grand, 1 Mason, 176. 

The defendants were bound to do all that was necessary to save 
the plaintiffs’ rights ; viz. to demand payment of the note at the 
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proper time, and to give such notice to the indorsers as would 
make them answerable to the plaintiffs. 2 abens v. Mercantile 
Bank, 23 Pick. 330. Washington Bank v. Triplett, 1 Pet. 31, 
per Marshall, C. J.. Bank of Utica v. M’ Kinster, 11 Wend. 
473. Smedes v. Bank of Utica, 20 Johns. 372, and 3 Cow. 662. 

The defendants rely on the usage of the banks in Boston to 
demand and pay post notes without allowance of grace; but 
this is no legal defence. Homer v. Dorr, 10 Mass. 26. Perkins 
v. Franklin Bank, 21 Pick. 483. Woodruff v. Merchants Bank, 
25 Wend. 673. The usages of banks bind those only who do 
business with the banks, under a knowledge of their usages, and 
submit to the obligation of the usages. Jones v. ales, 4 Mass. 
252. Lincoln & Kennebeck Bank v. Page, 9 Mass. 155. 
Blanchard v. Hilliard, 11 Mass. 88. Peirce v. Butler, 14 Mass. 
310. Whitwell v. Johnson, 17 Mass. 452. Stevens v. Reeves, 
9 Pick. 201, 202. 

But if evidence of usage were properly received, for the pur- 
poses of the defence, it failed to support the usage relied on. 
The testimony shows that the Suffolk and New England Banks 
demanded post notes, on the last day of grace, and that even 
the defendants themselves did not always conform to the usage 
on which they now rely. The usage was certainly not uniform, 
nor long continued, and therefore was of no binding force. 
1 U.S. Digest, Custom & Usage, 1. 1 Bl. Com. 76, 77. 
Local usages, in mercantile matters of general concern, are not 
to be favored, and must be proved by conclusive evidence. 
9 Pick. ubt sup. The Reeside, 2 Sumner, 567. 

If it be argued that the fault was in the notary public, and 
not in the defendants, the answer is, that it is not necessary that 
a note should be presented and protested by a notary, and that, 
when he is employed, he is the servant of the employer, who is 
answerable for his acts and omissions. City Bank v. Cutter, 
3 Pick. 414. Nicholls v. Webb, 8 Wheat. 326. Bayley on 
Bills, (2d Amer. ed.) 261. Story on Agency, $ 452. 

As the indorsers of the post note were discharged by want of 
due notice, a suit of the plaintiffs against them would be fruit- 
less, and therefore need not be brought in order to charge the 
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defendants. Renner v. Bank of Columbia, 9 Wheat. 581. 
Washington Bank v. Triplett, 1 Pet. 31. 

C. G. Loring § Dehon, for the defendants. The demand 
and notice, in this case, were sufficient, as between the holder 
and indorsers, to charge the latter; being according to the 
usage and contract of the Franklin Bank itself. By an express 
or implied agreement of the promisor, a legal demand may be 
made on him, before he is by law liable to an action for non- 
payment. And indorsers agree, by legal implication at least, 
that demand shall be made according to the usage of the prom- 
isor. Mills v. Bank of U. States, 11 Wheat. 438. Washing- 
ton Bank v. Triplett, 1 Pet. 33. Bank of U. States v. Car- 
neal, 2 Pet. 543. Renner v. Bank of Columbia, 9 Wheat. 581. 
City Bank v. Cutter, 3 Pick. 414. Shed v. Brett, 1 Pick. 404. 
Grand Bank v. Blanchard, 23 Pick. 8307. Blanchard v. Hil- 
liard, 11 Mass. 88. Lincoln, &c. Bank v. Hammatt, 9 Mass. 
159. Central Bank v. Davis, 19 Pick. 375. Bank of Roch- 
ester v. Gould, 9 Wend. 279. Fuller v. M’ Donald, 8 Greenl. 
213, 220. Bank of Cape Fear v. Seawell, 2 Hawks, 560. 
The demand was according to the usage which uniformly pre- 
vailed before the time when it was made, and that usage is the 
law of this case, and not the usage subsequently adopted. In 
Perkins v. Franklin Bank, there was an attempt to make a 
note due and payable without grace, by usage ; but no such at- 
tempt is made by the present defendants. The plaintiffs were 
conusant, in law, of the usage of the promisors ; the note being 
payable at the banking house. And the indorsers were not 
misled nor injured by the notice that was given to them. A 
delay of three days would rather have injured than benefitted 
them. See Smith v. Whiting, 12 Mass. 6. 

If the Franklin Bank had continued to be solvent until July 
14th, and had stopped payment on the 15th, would not the 
defendants have been liable, under the usage, for not demand- 
ing payment on the 12th? 

But if the demand and notice were unavailing in law, yet the 
defendants have not been guilty of such negligence as renders 
them liable to the plaintiffs. An agent is answerable only fc 
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want of reasonable skill and ordinary diligence ; and in the ab- 
sence of instructions, it is his duty to conform to known usages 
and modes of transacting the business entrusted to him. Story 
on Agency, $$ 183, 199. In the most favorable view of the 
case, which can be taken for the plaintiffs, the evidence shows 
a doubtful case of usage; and the defendants are not lable, 
though they should be held to have made a mistake. ‘The 
decision in Perkins v. Franklin Bank was not made till long 
after the post note in question was payable ; and the defendants 
cannot be charged with a loss which was caused by their igno- 
rance how this court would decide a doubtful question of law. 

Besides ; it does not appear that the plaintiffs have failed to 
recover of the indorsers, by reason of the premature demand 
and notice. The indorsers might have waived notice, and paid 
on demand of payment being made. 

As reasonable diligence was used to give the indorsers proper 
notice, they are responsible to the plaintiffs, and the defendants 
are therefore not responsible. Bank of Utica v. Bender, 21 
Wend. 643. Ransom v. Mack, 2 Hill’s (N. Y.) Rep. 587. 

Suaw, C. J. The principle we believe is now well estab- 
lished, that incorporated banks, being associations of persons 
authorized by law to borrow and lend money, purchase, sell, 
and discount bills of exchange and promissory notes, to issue 
bills, receive deposits, and generally to deal in money and secu- 
rities, as well for their own profit, as for the accommodation of 
the mercantile community, are entitled to the same benefits, and 
subject to the same duties and obligations, as an individual per- 
son, so far as they act within the legitimate scope of the objects 
and purposes for which they are established. One important 
and highly useful part of their regular functions is, to collect 
bills and notes for other persons, in the places where they are 
established, and to remit to other places, for the like purpose, 
when they are there payable. ‘The benefits which the collect- 
ing bank derives from the use of the funds, whilst in its custody, 
and the profits on exchange, are a valuable compensation for 
the labor and expense to which the business subjects it, and 
constitute such a bank, in acting for others, an agent for reward. 
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It may seem inconsistent with strict propriety to say that an 
ageregate corporation may be guilty of a wrong, and be charge- 
able in an action for a tort ; but in reality an action of the case 
proceeds on the ground, that a duty exists, that the defendant 
has failed in the proper performance of that duty, by means of 
which the plaintiff has sustained a loss. When such a duty 
devolves on a corporation, they are responsible for the skill and 
fidelity of their agents, and the form of an action of the case is 
well adapted to afford the proper remedy. Bank of Washing- 
ton v. Triplett, 1 Pet. 25. Fabens v. Mercantile Bank, 23 Pick. 
330. Bank of Utica v. Smedes, 3 Cow. 662. 

Two questions arise in the present case: First, whether in 
consequence of the presentment and demand of the plaintiffs’ 
post note, on the 12th day of July, which was the day of pay- 
ment without grace, and notice to the indorsers on the same 
day, the plaintiffs lost the benefit of their legal recourse to the 
indorsers: Secondly, if this is established, whether the circum- 
stances disclose such negligence and unskilfulness on the part 
of the agents and officers of the defendants, as to make the 
defendants liable, in this action, for the damages. 

I. The case has been argued on both sides, upon the admit- 
ted facts, that the note in question was a note issued by the 
_ Franklin Bank, payable to A. B. or bearer, $1000, in three 
months, with interest, at 44 per cent. till due, and no interest 
after; dated 12 April, 1837, and marked in the margin, “ Due 
July 12, 1837.” A note of this description, when issued by a 
bank, is usually denominated a post note, though a note in the 
same terms, issued by an individual person, would be called a 
_ promissory note. When was payment of this note legally de- 
mandable? It is frankly conceded, on the part of the defend- 
ants, that the case of Perkins v. Franklin Bank, 21 Pick. 483, 
is directly in point, and that it cannot now be decided that this 
note was legally payable on the 12th of July, without reversing 
that decision. The cases are certainly, in this respect, precisely 
alike. In recurring to that case, we cannot perceive any ground, 
were it now a new question, upon which it could be decided 
differently. It is said that a similar question has been differ- 
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ently decided in New York. It may have been so held, upon 
the general custom of merchants, or upon a statute expressed in 
different terms. But the case of Perkins v. Franklin Bank was 
determined upon a statutory provision, which scarcely admits 
of construction The terms of the Rev. Sts. c. 33, $5, are 
these: ‘On all promissory negotiable notes, orders and drafts, 
payable at a future day certain, within this State, in which there 
is not an express stipulation to the contrary, grace shall be al- 
lowed, in like manner as it is allowed, by the custom of mer- 
chants, on foreign bills of exchange, payable at the expiration 
of a certain period after date or sight.” | 

No exception is made in regard to notes made by banks, 
and therefore they are bound. In general, corporations are 
bound by general laws respecting the effect, operation and 
construction of contracts, in the same manner as natural 
persons. ‘ 

If it be argued that, after all, the statute does refer to the 
custom of merchants, and therefore lets in proof of that custom, 
to show the extent of the regulation ; the answer is, that it only 
refers to so much of the custom of merchants, as relates to 
foreign bills of exchange. That grace shall be allowed on 
promissory notes, is the subject of positive enactment, and not 
made to depend on any custom; and the reference is made 
to the custom respecting foreign bills of exchange, for the sole 
purpose of defining what is the regulation understood by the 
term “ grace.” That custom having determined that “ grace ” 
means three days added to the term stipulated in the note, 
the statute authoritatively declares that it shall apply to such 
notes. ‘Then the only question is, whether such a note, issued 
by a bank, is a negotiable promissory’ note, payable at a day 
certain, within this State. It was argued on the former occa- 
sion, that the memorandum in the margin, designating the day 
certain, on which it will be due, brings it within the exception. 
It certainly does designate the day, on which by agreement the 
note will be payable. Then the statute comes in, and declares, 
that, beyond the day so fixed by agreement, three days shall be 
allowed, before payment can be legally demanded, unless other- 
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wise expressly stipulated. If such a stipulation could be 
inferred from the fact of designating the day of payment, the 
exception would annul the enactment, because the case stated 
in the statute always supposes such day fixed by the terms of 
the contract. Besides; there must be an express stipulation, 
that is, a stipulation in terms, or by necessary implication from 
the terms; and therefore a probable intention, to be inferred 
from usage or other circumstances, cannot stand in place of 
such express stipulation. | 

But supposing the point to be settled by the case cited, that 
this note was not payable, and could not be legally demanded 
till the 15th of July, yet the defendants contend, that it is 
competent for the parties to a negotiable instrument to waive 
demand and notice, or to consent to a mode of demand and 
notice different from those prescribed by the general law; that 
such an agreement may be inferred from the usages of banks, 
and the tacit assent of the parties to such modes of demand 
and notice; and that, from the usage proved in the present 
case, such assent may be inferred; and therefore that the 
indorsers were bound by the demand made and notice given on 
the 12th of July. 

Undoubtedly parties to negotiable notes may waive demand 
and notice, and, as a modification of that power, may agree to 
qualified modes of demand and notice; and a compliance, on 
the part of the holders, with such qualified modes, will be suf- 
ficient to bind the indorsers. But we are not aware of a case, 
in which,.under such agreement, express or tacit, in regard to 
the mode of presentment, demand and notice, the time of pay- 
ment can be accelerated, or, where any notice to indorsers is 
required, that such notice can be given, before the actual 
dishonor of the note. Any agreement, which would accelerate 
the time of legal payment, would be a change of the contract, 
and must be made in such form, and on such consideration, 
as would be sufficient to constitute a substantive contract. 

Under the long established practice of the banks of Massa- 
chusetts to issue notices to promisors, on the stated day of 
payment, without grace, or a few days previous, informing them 
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that the note is in such bank, that it will be payable on a day 
named, being the last day of grace, and requesting the promisor 
to come to the bank and pay it; if the note is in fact in such 
bank, and remains unpaid till the close of usual bank hours on 
that day, it has been held to be dishonored, and notice may 
then be given to the indorser. In other words, such previous 
notice to: the promisor, and neglect on his part to pay the 
note at the bank, are a conventional demand and refusal, 
amounting to a dishonor of the note. But, in such case, it is 
not the delivery of the previous notice to the promisor, which 
constitutes the presentment, nor would an actual presentment, 
demand and refusal, before the last day of grace, constitute 
such default of the promisor, as to be a dishonor of the note 
It is the failure to pay at the bank during bank hours, on the 
last day of grace, which amounts to such dishonor. New 
England Bank v. Lewis, 2 Pick. 125. Boston Bank v. Hodges, 
9 Pick. 420. Such custom does not accelerate nor alter the 
day of payment. 

In Mills v. U. S. Bank, 11 Wheat. 431, it was held that 
where it is the known usage of banks to demand payment and 
give notice on the fourth day of grace, it is sufficient ; but this 
usage did not alter the terms of the contract, nor affect the day 
of payment. Bank of Washington v. Triplett, 1 Pet. 25, 
decides the same point, that demand, on the day after the last 
day of grace, may be warranted by usage. The case of Blanch- 
ard v. Hilliard, 11 Mass. 85, seems to have a contrary bearing. 
But it is difficult, from the short note of the opinion in that case, 
to determine whether the court meant to decide, that by the _ 
usage of banks and the assent of the parties thereto, the note 
should be deemed to be due on the day on which the notice 
was given, or whether, although the note was not legally due 
until the next day, yet the parties might consent that notice 
should be given on the day preceding. We think the court 
put it upon the latter ground; and therefore treated it as a 
case where the indorser had waived legal notice. The case 
however seems opposed to that of Wentworth v. Clap, cited in 
the note, which somewhat diminishes its authority. 
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Lincoln & Kennebeck Bank v. Hammatt, 9 Mass. 159, decides 
nothing more than that notice by mail, to an indorser, is suffi- 
sient, though not actually received; a point fully established: 
since, by a series of cases. Shed v. Brett, 1 Pick. 401. 

But if this were more doubtful, we think it very clear, that 
when notice has not in effect been waived, where notice is 
necessary to charge the indorser, although the mode of giving 
notice, and the time of giving notice of dishonor to the in- 
dorser, may be the subject of tacit or express agreement, yet it 
must necessarily be after the note is dishonored. The notice 
to be given is of a fact, a thing done; and such notice neces- 
sarily implies, that the note has become due, and has been 
dishonored. ‘This cannot be given till the fact has occurred, 
‘therefore cannot be given till after the note has become due, 
by the expiration of the days of grace. Any notice, previously 
to such actual dishonor, could only inform the indorser of the 
holder’s intent to present it, perhaps of his expectation that it 
would not be paid, and his intent to hold him responsible, if 
the note should not be paid. Grand Bank v. Blanchard, 23 
Pick. 305. Gilbert v. Dennis, 3 Met. 495. This point is con- 
firmed by that numerous class of cases, in which it is held, that 
no particular form of notice to an indorser is necessary ; that it 
is sufficient, if it states the fact of the non-payment of the note, 
and that the holder looks to the indorser for indemnity. 

But if there were any doubt of this point, we can perceive 
no evidence in the present case, that there has ever been any 
usage amongst banks or individuals in this Commonwealth, to 
give notice to indorsers of the non-payment of a post note, or 
any other note, until the time for payment of the note by the 
promisor had arrived. In the case of Boston Bank v. Hodges, 
_ already cited, such notice was held insufficient. 

The court are therefore strongly inclined to the opinion, that 
in consequence of the failure of the defendants to give notice 
to the indorsers of the dishonor of the note, the indorsers were 
discharged from their legal liability on the note. And if this 
was the case, the holder was under no obligation to commence 
a suit against the indorsers before commencing an action against 
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the defendants. The presumption is, that if the indorsers were 
legally discharged, they would avail themselves of that dis- 
charge, in defence ; and the plaintiffs were not bound to prose- 
cute a.fruitless suit against them. The gravamen of the plain- 
tiffs’ complaint is, that the defendants, by their neglect and 
mismanagement, have deprived them of their legal right to 
charge the indorsers. 

II. But it does not by any means follow, because the plain- 
tiffs have lost their remedy over against the indorsers, for want 
of due presentment and demand being made by the defendants 
on the promisors, and due notice thereof given to the indorsers, 
that such proof alone is sufficient to enable the plaintiffs ‘to 
sustain this action. This fact inust undoubtedly be proved; but 
it is necessary further to prove, that this result was attributable 
directly to such neglect and want of due skill of the defendants, 
as in law is sufficient to render them responsible. Although, 
says Mr. Chief Justice Marshall, in the case of Bank of Wash- 
ington v. Triplett, 1 Pet. 36, the lability of the bank, charged 
with negligence, will depend on the question, whether the lia- 
bility of the drawer or indorser has been discharged by want of 
demand and notice; the bank was the agent of the holder, and 
not of the drawers, and might consequently so act as to dis- 
charge the drawer, without becoming liable to its principal. 

The rule of law, we think, is stated with sufficient accuracy 
ina recent case, and it is this; where a bank receives a note 
for collection, it is bound to use reasonable skill in making the 
collection, and for that purpose is bound to make a seasonable 
demand on the promisor, and in case of dishonor to give due 
notice to the indorsers, so that the security of the holder shall not 
be lost or essentially impaired, by the discharge of the indorsers. 
Fabens v. Mercantile Bank, 23 Pick. 330. As an agent, such 
bank is bound to the use of reasonable skill and ordinary dili- 
gence. By reasonable skill is understood such -as is ordinarily 
possessed and exercised by persons of common capacity, en- 
gaged in the same business or employment; and by ordinary 
diligence is to be understood that degree of diligence, which 
persons of common prudence are accustomed to use about their 
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own affairs. Story on Agency, $183. This is applicable to a 
great variety of employments, requiring a considerable aegree 
of care and skill; as attorneys; Gilbert v. Williams, 5 Mass. 
51; insurance brokers; Chapman v. Walton, 10 Bing. 57; 
factors; Leverick v. Meigs, 1 Cow. 645; surgeons; Seare v. 
Prentice, 8 East, 348; and so of all similar employments. The 
difficulty is not so much in stating the rule and estaolishing it 
by authorities, as in applying it to particular cases. 

In general, the rules of law in regard to the presentment of 
bills of exchange and promissory notes for payment, and for 
giving notice to indorsers, in case of dishonor, are so plain and © 
simple, so well known by notaries public, cashiers of banks, 
attorneys and brokers, that any failure to comply with them, by 
an agent, acting in behalf of another, would carry with it such 
proof of either want of skill or want of ordinary diligence, as to 
render him liable to his principal. It is therefore often laid 
down in general terms, that when the holder of a bill or note 
has lost his remedy, by these means, against a responsible party, 
and thereby sustained damage, he has his remedy against his 
agent. But the specific question to be considered is, whether 
in all cases an agent is bound to know the rules of law, and 
conform to them at his peril, in the transaction of his employer’s 
business, although the course of proceeding may depend upon 
statute provisions so recently passed as not to be generally 
known, or decisions of those courts whose judgments are usu- 
ally regarded as precedents and rules of practice, either not 
promulgated at the time, or so recently given, as not to be 
generally known among business men. It is undoubtedly a 
salutary maxim, that every man is bound to know the law, 
and that ignorance of the law excuses no one; yet these max 
ims must. be confined to the cases for which they were adopted. 
In the criminal law, a man is estopped from setting up his igno- 
-ance of the law, as an excuse for its violation, because it is his 
duty to inform himself. So in regard to his own rights, in 
lealings with others, he must, at his peril, ascertain his legal 
ights, and must be presumed to act in conformity to them; 
otherwise, there would be no safety for others in dealing with 
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him. But the maxim has no application to the duty of an 
agent, of whom ordinary skill only is required. Reasonable 
skill and knowledge only is demanded in every other branch of 
science ; why should absolute knowledge and consummate skill 
be required in a department, where it is often impossible to 
know the law, in its application to a particular state of facts, 
until it has been authoritatively declared? ‘Take for instance, 
on this very point, as to the legal mode of demanding payment 
of a bill of exchange, the case of Rowe v. Young, 2 Brod. & 
Bing. 165, and 2 Bligh, 391, decided in the House of Lords, in 
1820. It was the case of a bill of exchange, payable at a day 
certain, drawn generally on A. B., and by him accepted, paya- 
ble at the house of a banker, specially designated by the accept- 
ance. The question was, whether it was necessary to aver and 
prove, in order to maintain an action against the acceptor, that 
payment had been demanded at the banker’s at the maturity of 
the acceptance. The court of king’s bench had decided the 
question one way, and the court of common pleas the other, and 
in the House of Lords, on reference to the twelve judges, there 
was great diversity of opinion, and most of the judges stated 
the grounds of their respective opinions, at great length. It 
was ultimately held, that it must be averred and proved, that 
it was demanded at the house of the banker designated in the 
acceptance. Now suppose, before that decision, a banker in 
London had received from his correspondent in the country 
such an acceptance, and, following a series of decisions in the 
court of king’s bench, had presented it, at maturity, not at the 
house of the banker, but to the acceptor personally, at another 
place ; but that, before any recovery had on the bill, this decision 
of the House of Lords had occurred: Would it be reasonable 
to hold such an agent personally responsible for the knowledge 
of so doubtful a point of law? If it would, it would be holding 
him for a degree of skill greatly beyond that required by the 
rule. But after such a decision, a decision of so much impor- 
tance that 1t would be likely to be soon known to men conver- 
sant with that branch of business, it would not be unreasonable 
to hold, soon after it was generally promulgated, that not to be 
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acquainted with it, and act conformably to it, would be negli- 
gence or ignorance, rendering such an agent liable. 

And we think this rule is not unsupported by authority, es- 
pecially in its application to attorneys, whose business it is to 
know the law, and act upon it, for the benefit of their employ- 
ers. In Pitt v. Yalden, 4 Bur. 2061, which was a case against 
an attorney, for negligence, or mistake of the law, in not charg- 
ing a defendant seasonably in execution, Lord Mansfield said, 
‘not only counsel but judges may differ, or doubt, or take time . 
to consider. Therefore an attorney ought not to be liable, in 
cases of reasonable doubt.”’ But where an attorney is employed | 
to investigate a title to an estate, and, in taking the opinion of 
counsel, fails to lay before him deeds necessary to the under- 
standing of the title, this is negligence, for which he is liable. 
Treson v. Pearman, 3 Barn. & Cres. 799. 

The case of Baikie v. Chandless, 3 Campb. 17, was an action 
against an attorney for negligence in preparing the. assignments 
of an annuity, in not complying with some rule of law to render 
it valid. The annuity was regularly paid for 14 years. A 
case was then decided, upon a construction of the statute, turn 
ing upon a very doubtful question of law, by which it would 
appear that the assignment was void. Lord Ellenborough said 
it was impossible to impute that to the defendant as negligence 
for not discovering a defect in the memorial of an annuity, which 
was subsequently held to be a defect upon a very doubtful con- 
struction of the statute. An opinion of Mr. Justice Le Blanc 
to the same effect was cited with approbation, in the same case. 

In Park v. Hammond, 6 Taunt. 495, and 2 Marsh. 189, which 
was a case against an insurance broker for negligence and non- 
compliance with his orders in effecting insurance for the plain- 
tiff, by means of which he lost the benefit of his policy ; Copley, 
Serjt. moved to set aside the verdict for the plaintiff, on the 
eround that certain decisions on the point, on which the plain- 
tiff failed of recovering on his policy, had been published so 
recently before the time of effecting the insurance, that the 
defendant was not responsible for not being acquainted with 
them. The case was decided upon other grounds; but Mr. 
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Justice Park, in his opinion, said that, the point having been 
settled ever since a case in 4 East, and down to a late case in 
2M. &S., no person undertaking to insure for others could 
be ignorant of it. This clearly implies, that if the judicial de- 
cision upon the point had not been known, and, @ fortiori, if it 
had not been made before the insurance was effected, the 
broker would not have been responsible for his ignorance of 
the law, in not being acquainted with it. 

Supposing these principles to be correct, and to be the true 
principles, on which the case is to be decided, we are then 
called upon to apply them to the circumstances of the present 
case ; the facts upon the evidence, as well as the law, being 
left to the court. One question is, whether the usages and 
practices of other bankers, brokers, and bill holders, is compe- 
tent evidence. If the question turned solely on the point, 
whether in law the note was due and payable on the 12th or 
on the 15th of July, it would present a very different matter. 
But the real issue is, whether the defendants used due care, 
skill and diligence in their employment, as collectors of bills ; 
and on that point, the usage and practice of others, reputed to 
be skilful and diligent in the same employment, is of great im- 
portance, and bears directly on the question. In this respect 
the case is very much like that of Chapman v. Walton, 10 Bing. 
57. In general, where a banker follows the usual course of 
dealing, though his employer sustain loss by it, he is not liable 
for negligence. Russell v. Hankey, 6 'T. R. 12. 

It appears by the evidence to have been the uniform course, 
for the holders of post notes to present them on the day of 
maturity without grace, and for the banks to pay them on such 
day, until they became insolvent, and declined paying at all. 
Now, so long as this practice continued, whether the banks paid 
under a mistaken belief that they were bound so to do, or be- 
cause it was more for their interest to do so than to claim the 
days of grace, it might well be considered to be the duty of an 
agent to present the note on such day, although, for greater 
precaution, it might also have been presented on the last day of 
grace. And if, in the present case, the Franklin Bank had 
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generally redeemed their bills, up to the 13th or 14th of July, 
and if the defendants had forborne to present the note of the 
plaintiffs till the 15th, though since ascertained to be the true 
day on which payment by law was to be demanded, the plain- 
tiffs would at least have had cause to complain that the defend- 
ants had not followed the usual course, by which their note 
would probably have been paid ; though it would by no means 
follow, that if the plaintiffs had made a presentment and de- 
mand, according to law, they would have been liable to an ac- 
tion. The object of the plaintiffs, in employing the defendants 
to collect their note, was twofold; first, to obtain payment of 
the promisors, but failing in that, to charge the indorsers. Had 
the bank remained solvent, the presentment at maturity, without 
grace, would have been more likely to accomplish the former 
purpose ; and to compass the other, as it now appears, a pre- 
sentment on the latter would be necessary. Those who were 
extremely cautious, as appears by the evidence, to make all 
sure, did both. 

In considering how far following the usage could operate to 
excuse, we must take the usage as it prevailed before the failure 
of the banks, and before a controversy on the subject arose, 
No question appears to have arisen until the 7th of July, when 
the action was brought by Perkins v. Franklin Bank, but 
under great doubts, on the part of the attorney who commenced 
it, whether it would lie ; but because, if he waited till the 10th, 
(the last day of grace,) it would be unavailing. Such a suit, 
proceeding on the ground that the note was due without grace, 
if it were known, would be likely to confirm the confidence of 
persons unskilled in the law, that the note was then due. On 
the 11th July, Staples’s action was brought, on a demand made 
on the last day of grace. Staples v. Franklin Bank, 1 Met. 48. 
It was not, therefore, until the day before the plaintiff’s note 
fell due, that an action was commenced, which would test the 
question whether the note was due without grace, or with 
grace. After that controversy had thus arisen, it is natural to 
presume that different holders would adopt different courses, 
as they might be advised, and that there would be no uniform 
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practice on the subject; and such seems to have been the 
result. 8 

The plaintiffs attempted to show, that the practice was not 
uniform, and to prove by Mr. Bradford, that he demanded two 
several notes, at the request of the Merchants Bank, on the last 
day of grace. But these were so protested August 24th and 
September 9th, respectively, after the abovenamed suits had 
been commenced. Mr. Dexter testified, that he protested a 
number of post notes after the 5th or 7th of July, but does not 
say on what day particularly he first protested any one on the 
last day of grace. Unless it was previously to the 12th of 
July, we think it not material. 

Mr. Stevenson presented and protested a number of these 
post notes on the last day of grace, but one only before 12th 
July, and that was on the 10th, for the Suffolk Bank. This 
might not be known, and, if known, it would only raise a doubt, 
whether the previously prevailing practice was a correct one. 

On this evidence, the court are of opinion, that the defend- 
ants were not chargeable with culpable ignorance of the law, or 
want of due care and skill in not knowing when this note be- 
came due, and that by law it was not due till the 15th, inas- 
much as that depended upon a doubtful question of law, not 
then settled; that in following the practice which had generally 
prevailed, up to that time, they were excusable; and therefore 
that this action cannot be maintained. 

Plaintiffs nonsuit. 


Joun T. W. Sarcenr & wife vs. Ezra A. Bourne & another.: 


P., by his will, gave a large sum to trustees, upon the trust that they should pay an- 
nually, from the income thereof, not exceeding $5000 a year, as they should judge 
proper, for the respectable maintenance of P.’s “ son G. and his wife and his children, 
to them jointly, or to either of them, during their joint lives, or for their use and 
benefit, in such sums and proportions, and at such times within the year,” as the 
trustees should think would best effectuate the testator’s intentions; and if G. should 
survive his wife, that the trustees should “ pay him, or for his use and benefit annuaily, 
during his life, such sum, not exceeding $4000 a year,’ as they should judge 
would “ maintain him and his children who live with him comfortably and respecta- 
bly ;” and upon the further trust, ‘to advance and pay from time to time, such sum 
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and sums, as they shall think necessary and proper to educate the children of G. 
according to their rank and condition in life ; and further, if in the judgment of said 
trustees, his children are not sufficiently and suitably provided for and supported by 
their father, in his life time, then the said trustees may and shall, from time to time, 
advance and pay to them, and for their use and benefit, so much as they shall judge 
necessary to provide a suitable support and maintenance for them, and the same 
deduct from the allowance to their father:” And upon the further trust, that “on 
and after the death of G., if he survive his wife, to pay for the use of his children, if 
any, who are then under age and unmarried, quarter yearly, such sums as said trustees 
shall think reasonable and proper for their respectable maintenance and education, 
until they severally come of age or are married,” &c.; “but if G.’s wife shall survive 
him, then upon trust to pay her, quarter yearly, during her life, the income of one 
third part of said capital sum, and the other two third parts thereof to transfer and 
pay to G.’s children, if then married or of age; and if they are under age and un- 
married, then to pay them, and for their use, quarter yearly, such sums as said trus- 
tees shall think sufficient for their respectable maintenance and education, until they 
respectively come of age or are married ; and to pay to each of said G.’s children, 
upon his or her marriage or coming of age, the sum of $7000.” 

At the time of the making of the will, the testator’s son G. was incapable of taking 
charge of his affairs and family, and lived apart from his wife and children, and was 
dependent on the testator for support: G.’s wife was in a distant state, with two of 
the three children of G., and was there supported by the testator, until] his death; 
L., the daughter and oldest child of G., lived with a friend, and was not supported non 
educated by G.: After the death of the testator, G.’s condition remained unaltered 
and his wife and all his children remained separate from him. L. married, and the 
trustees thereupon paid her $7000, according to the directions of the will, ane 
were disposed, if they were authorized by the will, to allow her an annual sun 
towards her support. 

Held, on a billin equity, brought by L. and her husband against the trustees, that the 
trustees had authority, by the will, to appropriate a part of the income of $5000 to 
G.’s children respectively ; that this appropriation was not limited to their being 
under age or unmarried, nor to their living with their father; that the testator in- 
tended to constitute a continued and liberal provision for the respectable maintenance 
of G.’s family, which was not to be withheld from the children in consequence of the 
payment of the $7000 to them on their marriage or coming of age, but might be con- 
tinued afterwards, at the discretion of the trustees. 


Tuis was a bill in equity, praying the court to decree 
and pronounce that Ezra A. Bourne and Samuel Frothing- 
ham, who were trustees under a codicil to the last will of 
John Parker, deceased, might lawfully allow and pay to the 
plaintiffs a portion of the income of certain of said deceased’s 
estate, for and towards the yearly maintenance of the female 
plaintiff. 

The following are the main allegations in the bill: John 
Parker, late of Boston, duly made and published his last will, 
on the 26th of August 1822, and afterwards, at different times, 
made four codicils to said will, the first of which codicils was 
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made and published on the 25th of February 1829; the second, 
on the 23d of October 1833; the third, on the 2d of August 
1836 ; and the fourth on the 30th of November 1836: At the 
time of the making of said will, (August 1822,) five sons of the 
testator were living, viz. John, Peter, Charles, George P. and 
James, and one daughter ; and an equal provision was made, in 
said will, for each of said sons: At that time, George P. 
Parker, one of said sons, was a widower, and the female plain- 
tiff, Lydia B. Sargent, was his only child; but said George P. 
afterwards married again, and had two daughters of his second 
marriage, who were living at the time of the making of the first 
codicil aforementioned ; and he, the said George P., at both said 
times, was competent to take care of his property and affairs, 
and so continued until about the time of the making and pub- 
lishing of the third codicil abovementioned ; at which time, 
(August 2d 1836,) said George P. had relinquished all business, 
and resided in the country, and.was much debilitated in health, 
and utterly incapacitated for the charge and management of 
his affairs and family, and was wholly dependent upon the said 
testator for support: About the time of the making of said last 
mentioned codicil, said George P. separated himself and lived 
apart from his second wife and her children, and she, with the 
approval of said testator, returned to her native place in South 
Carolina, where she resided with her said two daughters, at the 
expense of said testator, until his death, and still resides there 
with her said daughters: The female plaintiff, Lydia B. Sar- 
gent, from her early infancy, after her mother’s decease, was 
placed in the charge of a friend of her mother, and never after- 
wards resided (except temporarily) with the said George P., 
her father, nor was maintained or educated by him, or at his 
expense. 

The third codicil abovementioned was as follows: ‘“ Where- 
as, in and by my will and codicils, after giving sundry legacies 
and making sundry bequests and devises, I gave to my son 
George P. and his heirs one undivided sixth part of all the resi- 
due and remainder of my estate, and I am now desirous of re- 
voking this last mentioned devise to said George P., and sub- 
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stituting the provision herein contained; now I do, by this 
writing, annul and revoke the aforesaid bequest and devise of 
the said residue and remainder of my estate to my said son 
George P., and, instead thereof, | do give and bequeath $100,- 
000, part of said sixth part of the residue of my estate, and to 
be raised from and out of the same, to my son Peter Parker, 
and Joseph Tilden, and the survivor of them, and his heirs. 
And whereas I did, by my codicil to my said will, bearing date 
February 25th 1829, give to my sons John Parker, Jr. and 
William Shimmin, and the survivor of them, $200,000, to hold, 
among other trusts, upon trust to pay one sixth part of the net. 
income and interest thereof, semiannually, to the said George 
P. during his natural life, and, after his decease, to his widow, 
during her natural life, if she should survive him, and, after the 
decease of said George P. and his wife, to his children; and I 
now propose to revoke this bequest and trust, so far as the same 
concerns the said George P., his wife and children, and to make 
a different disposition of said sixth part of said capital and the 
income thereof; now I hereby declare that I revoke and annul 
the bequest and trust aforesaid, so far as relates to the further 
holding said sixth part of said capital sum and the payment of 
the income thereof as aforesaid, and, instead thereof, do hereby 
order and direct the said John and William to pay one sixth 
‘part of said capital sum of $200,000 immediately to said Peter 
Parker and said Joseph Tilden, for them to hold the same, to- 
gether with said $100,000, to them, and the survivor of them 
and his heirs, upon the special trusts, and for the uses herein 
specified, and no other; that is to say, to invest said sums in 
public bank stock, or place them in the Massachusetts Hospital 
Life Insurance Company, or to loan the same on mortgages, or 
other good security, at their discretion, and so much of the annual 
income and interest thereof, not exceeding $5000 a year, as 
they shall judge necessary and proper for the comfortable and re- 
spectable maintenance of the said George P., and his wife and 
his children, shall annually, from and after my decease, pay to 
them jointly, or to either of them, during their joint lives, or for 
their use and benefit, in such sums and proportions, and at such 
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times, within the year, as they shall think will best effectuate 
my intention ; and the surplus income, if any, shall from time 
to time invest as aforesaid, to accumulate for the benefit of his 
children : and if said George P. shall survive his wife, then to 
pay him, or for his tise and benefit annually, during his life, 
such sum, not exceeding $4000 a year, as they shall judge 
will maintain him and his children, who live with him, comfort- 
ably and respectably ; to be paid at such times within the year, 
and in such sums, as they shall think will best carry into effect 
my intention ; and the residue of the income, from time to time, 
to invest, to accumulate as aforesaid: The said trustees, in es- 
timating the amount proper to allow my said son, are to take 
into consideration the income he will derive from the real estate _ 
devised in trust for him in the second codicil to my will: And 
upon the further trust, to advance and pay, from time to time, 
such sum and sums as they shall think necessary and proper to 
educate the children of said George P. according to their rank 
and condition in life; and further, if, in the judgment of said 
trustees, his children are not sufficiently and suitably provided 
for and supported by their father in his life time, then they may 
and shall, from time to time, advance and pay to them, and for 
their use and benefit, so much as they shall judge necessary to 
provide a suitable support and maintenance for them, and the 
same deduct from the allowance to their father, and make such 
an apportionment, between father and children, of the money 
they shall annually pay them, as said trustees shall think rea- 
sonable and proper: And I hereby declare that the moneys, 
which my trustees are directed to pay my said son George P., 
are intended for the maintenance of himself, his wife and chil- 
dren, and that he is not to have power to alienate or assign the 
same, or any right to the same before payment, and that the 
same are not to be liable to be taken or held for payment of his 
debts, before the same are actually paid to him, and that said 
trustees may, and J hereby empower them to withhold payment 
altogether, in case the right to said annuity should be assigned 
by said George P., or be seized or taken by any of his creditors, 
and to reserve the same for the benefit of his children: And 
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upon this further trust; on and after the death of said George 
P., if he survive his wife, to pay for the use of his children, if 
any, who are then under age and unmarried, quarter yearly, 
such sums as they, said trustees, shall think reasonable and 
proper for their respectable maintenance and education, until 
they severally and respectively come of age or are married, and, 
upon their coming of age or marriage, to transfer and pay to 
each of them, severally and respectively, an equal share; and 
if any or all of his children shall be of age or married at his 
decease, to transfer and pay then to such child or children ag 
are of age or married, each and every of them, an equal share ; 
the children of a deceased child to take the share their parent 
would have been entitled to, of the whole of said capital, with 
all accumulation and increase thereof: But if George P.’s wife 
shall survive him, then upon trust to pay her, quarter yearly, 
during her life, the income of one third part of said capital sum, 
which they are to retain in their hands for the purpose, and the 
other two third parts of said capital sum, with all accumulation 
and increase thereof, to transfer and pay to said George P.’s 
children, if then married or of age, equally among them; the 
children of a deceased child, if any, to have the share their 
parent would have been entitled to; and if they are under age- 
and unmarried, then to pay them and for their use, quarter 
yearly, such sums as they shall think sufficient for their respect- 
able maintenance and education, until they respectively come 
of age or are married, and then to transfer and pay to them 
respectively, as they come of age or are married, an equal share 
of said two third parts of said capital sum, with its increase: 
And upon this further trust, that said trustees, upon the decease 
of said George P.’s widow, shall transfer and pay, in equal 
shares, to his children, if then of age or married, and if not, as 
soon as they respectively come of age or are married, (the chil- 
dren of a deceased child to have the same share its parent would 
have been entitled to,) the aforesaid third part of said capital 
sum reserved for the use of their mother: And I do furthe~ 
order and direct said trustees to pay to each of said George P.’s 
children, upon his or her marriage or coming of age, whichsoever 


4 


“8 SUFFOLK AND NANTUCKET. 


Sargent & wife v. Bourne & another. 


may first happen, the sum of seven thousand dollars; and if 
thereby, or from other cause, the third part of said capital, re- 
served for the use of the widow of said George P., in case she 
survive him, shall not, yield so much as two thousand dollars net 
income annually, I direct said trustees to make up the deficiency 
to her. I hereby give and devise the residue of the said sixth 
part of the residue and remainder of my estate given by my will 
to my said son George P., after raising and deducting therefrom 
said $100,000, to my sons, John, Peter, Charles and James, 
and my daughter Eliza, and their heirs, equally to be divided 


among them; and I hereby confirm all the devises and bequests, . 


in my said will and codicils, which are not hereby expressly 
revecked or altered.” 

The testator died on the 29th of May 1840, leaving said will 
and codicils unrevoked and unaltered, and the same were 
proved and allowed, in the probate court, on the 8th of June 
1840. Peter Parker and Joseph Tilden, the persons appointed 
trustees, as aforesaid, by the testator, declined to accept said 
trust, and, on the 22d of June 1840, the defendants were ap- 
pointed, by the court of probate, trustees of the trust fund 
aforesaid, and took upon themselves the execution of said trust, 
and received into their possession, from the executors of said 
will, the sums of money bequeathed by the testator in trust as 
aforesaid. 

After the death of said testator, viz. on the 23d of March 
1841, the plaintiffs intermarried, whereby, as they aver, the 
plaintiff, John T. W. Sargent, in right of the other plaintiff, 
Lydia B. Sargent, became entitled to receive of the defendants, 
from time to time, a portion of the income of said trust fund, 
for and towards the maintenance of said Lydia B., if the said 
trustees, (the. defendants,) in their discretion, should think 
proper to allow her any portion thereof for that purpose. | 

Upon the intermarriage of the plaintiffs, the defendants paid 
to the female plaintiff $7000, agreeably to the provisions of the 
third codicil aforesaid; and, prior to said intermarriage, and 
while the same was in contemplation, the defendants informed 
the female plaintiff, that they, in the exercise of the discretion 
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vested in them by said codicil, had determined thereafter to 
allow her annually, from and out of the income of said trust 
fund, and for and towards her maintenance, the sum of $950, 
in equal semiannual payments to be made on the 8th of De- 
cember and the 8th day of June; and they still admit that, in 
their discretion and judgment, the same ought to be annually 
allowed to her, for and towards her maintenance, from and out 
of the income aforesaid, if they have power, in their capacity of 
trustees, to make such allowance; but the defendants refuse 
to allow and pay said annual sum to her, because, as they 
allege, though they intended to allow and pay the same, yet 
they have no authority, under said codicil, so to do, or to pay 
any other sum, for and towards her maintenance. 

The defendants demurred to the bill. 

Dexter, in support of the demurrer. The question raised by 
the demurrer is purely a question as to the testator’s intention, 
not affected by any technical rules; and it depends on the 
third codicil of his will. The other parts of the will throw no 
light upon this codicil, except as they show that George P. 
Parker, after the making of the original will and the first two 
codicils, lost the confidence of the testator in his capacity and 
disposition to take a prudent care of his family and property. . 
The question is, whether the trustees have authority to make 
payments to such of George P. Parker’s children as may be of 
age or married. 

Rejecting all but the essential words of the declaration of 
trusts in the third codicil—the trustees are to pay from the 
income as much as they shall judge necessary for the comfort- 
able and respectable maintenance of said George P., and his 
wife and children, to them jointly or to either of them, during 
their joint lives, not exceeding $5000 in the whole. It cannot 
well be doubted, that the words “to them ” mean to George P. 
and his wife only. The words “jointly,” “either of them,” 
and “ during their joint lives,” seem plainly to indicate it ; and 
if so, then no payment to the children is provided for, so far. 
Next it is provided that if George P. survive his wife, the 
trustees are to “ pay him,” during his life, such annual sum, not 
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exceeding $4000, as they shall judge will maintain him, “and 
his children who live with him,” comfortably and respectably. 
So far also, no provision is made for any payment to the chil- 
dren. Next, the trustees are to pay such sums as they shall 
think “‘ necessary arfd proper to educate the children: ” This is 
declared to be a “ further trust,’ and therefore is in addition to 
the allowance to the father for the maintenance of himself and 
the children who live with him. Next comes a provision for a 
payment to the children, upon a certain contingency ; viz. if the 
trustees shall not think the children sufficiently and suitably 
provided for and supported by their father, they may divide 
the annuity between father and children, as they shall judge 
reasonable. Then follows a restriction upon alienation by 
George P., prefaced by a declaration that the annuity is in- 
tended for the maintenance of himself, his wife and children. 
(This, however, as the trustees suppose, does not at all affect 
the question now before the court, being inserted diverso in- 
tutu.) ‘Then follows a provision, that, after the decease of 
George P., his minor children and his widow, if any, shall have 
a suitable maintenance ; and, upon the children’s coming of 
age, they are to have their share of the capital trust fund paid 
to them. A further order and direction then follow, that upon 
each child’s coming of age or marrying, the trustees shall pay 
such child $7000. ‘This of course means upon their coming 
of age or marrying in the life time of their father; for it had 
before been provided, that upon their coming of age after 
their father’s death, they were to have their whole shares paid 
to them. 

The female plaintiff has married, and received her $7000, 
and she now seeks to receive, in addition, a part of the annuity 
which the trustees have power to pay to her father. Under 
which clause of the codicil can they find authority to pay it? 
The only clause, authorizing a payment to the children, is that 
which provides for the case of their father’s neglecting suitably 
to provide support for them. Is the case at bar such a case? 
Does not the clause mean such children as he is bound to sup- 
port? And is he bound to provide support for his married 
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children, who have received from the trust fund the portions 
ordered by the testator to be paid to them, upon their marrying 
or coming of age? 

What may be paid to the children, who are not suitably pro- 
vided for and maintained by their father, the trustees are to 
* deduct from the allowance to their father.” This plainly 
points to a case of neglect of duty in the father; and can it be 
supposed that, out of an income not exceeding $5000, the 
testator intended that George P. should maintain his married 
children and their families? 

It is true that George P. has, in addition, the income of the . 
property devised to him in the second codicil. But “the trus- 
tees, in estimating the amount proper to allow” George P., 
‘are to take into consideration the income he will derive ” from 
that property. And they are not authorized to pay out of the 
income of the trust fund any larger sums, because George P. 
does not maintain his children, than if he did; but only to 
divide that sum between them. 

By the construction contended for by the plaintiffs, George 
P. and his wife are to lose from their suitable income a sum 
necessary to support their married children, who have already 
received from their father’s trust property the portion which the 
testator thought it reasonable they should receive upon their 
marrying in their father’s life time. It is evident that by the 
increase of the families of these married children, they could not 
be so supported without entirely impoverishing their father. 
The allowance of any part of the annuity can be claimed by 
the children only upon the ground that they are entitled to be 
maintained by their father. The claim, then, goes to the ex- 
tent of a complete maintenance, after having left their father’s 
house, and received a marriage portion. If the testator did not 
mean this, how can the trustees hereafter justify any payment 
to such children ? 

Again; the annuity is to be only such as the trustees judge 
will maintain “ George P. and his children, who live with him, 
comfortably and respectably;”’ and if he do not maintain them 
out of it, the trustees are to apportion it. How can a part of 
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this annuity be paid to children who choose, by marrying, to 
leave him? For such a case the testator otherwise provides by 
a marriage portion, adequate as he thought ; for why give them 
any portion, if they were still to be maintained by their father ? 

The question is‘not whether this $7000 is enough for the 
married children, but whether the testator intended they should 
receive any more during their father’s life; and if he did not, 
the trustees have no authority to draw out, for that purpose, a 
larger annuity from the trust fund, than they shall judge is 
sufficient to maintain the father, and his wife, and the other 
children. ‘The residue of the income is to be invested for the 
benefit of those who come after. Who those may be is wholly 
uncertain ; and the trustees must protect themselves by a strict 
execution of their trust. 

But if the demurrer should be overruled, upon the point of 
the trustees’ power to pay, yet there could be no decree, be- 
cause the exercise of the power is optional in them, and a mere 
opinion of the court, in a case in which it could make no de- 
cree, would not protect the trustees, if another court, hereafter, 
should be of a different opinion. It would not be res judicata. 

Dehon, for the plaintiffs. 1. Can payments be made, at all, 
to the children individually? 2. If they can be, does the pow- 
er to pay to them cease upon their marriage or coming of age? 

1. It is manifest from the statements in the bill, which are 
admitted by the demurrer, that the testator, when he made the 
third codicil, anticipated the various contingencies to which 
George P.’s family might be exposed. ‘The first provision is, 
that the trustees may pay annually, to the amount of $5000, 
“for the comfortable and respectable maintenance of the said 
George P. and his wife, and his children, to them jointly, or 
to either of them, during their joint lives, or for their use and 
benefit, in such sums and proportions, and at such times within 
the year, as they shall think will best effectuate” the testator’s 
intentions. ‘To whom may these payments, in such sums and 
proportions, and at such times, as the trustees think will best 
effectuate the testator’s intentions, be made? 'To George P. 
and wife alone? Or to the children also, if the trustees can, 
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in that way, best effect the intention of the testator? That 
intention is plainly declared to be the providing of a fund alike 
for children and parents. ‘This clause, the plaintiffs insist, 
gives the trustees authority to apportion the income, and make 
payments to father, mother, and children, jointly for the joint 
use, or to each for his or her own use, or for the use of any 
one unable or unfit to appropriate his or her portion. The 
grammatical construction of the clause accords with this obvious 
meaning. ‘The words “ for their use,” and the words “ to them 
jointly, or either of them,” refer to the “ children” as well as to 
the parents. The language is not pay to either, for the use 
of the others, but pay ‘to either of them, or for their use;” 
evidently contemplating payments to each individually, for his 
or her own use ; and payments for the use of those who might 
be unable or unfit to receive, individually, a portion. ‘The word 
“jointly,” in its common use, applies as well to more than two 
persons, as to two only, and must be so applied in the present 
case, when used in direct reference to the words “ their” and 
‘them,’ which relate to father, mother and children. So also 
the words “joint lives,” (to be consistent with the plain meaning 
of the words “or for their use,” viz. the use of George P., his 
wife, and his children,) must be construed as referring to pay- 
ments to be made while both children and parents are alive. 
But if it were admitted, as the defendants argue, that the words 
“joint lives”? must be limited to parents only, still the words 
“them” and “ their,” in the phrases “to them” and “for their 
use,” cannot be so limited, because they are written in direct 
connection with and reference to the maintenance of parents 
and children. Such a limitation would violate not only the 
natural and grammatical import of the clause, but also the 
expressly declared will of the testator in regard to the support 
of all the members of the family. 

In aid of this construction, it is to be considered that at the 
date of the third codicil there existed a state of things whick 
required that the trustees should have power to make payments 
to the children, or for them, independently of the parents. 
The peculiar condition of George P.’s family was the sole occa- 


44 SUFFOLK AND NANTUCKET. 


Sargent & wife v. Bourne & another. 


sion for making this codicil, and imperatively required that such 
power should be given to the trustees ; so that the natural and 
grammatical construction of the language corresponds with the 
state of things which the codicil was intended to meet. George 
P., as the bill states} was incapable of the charge of his family 
or of his affairs, and incompetent to appropriate the income of 
the trust fund according to the intent of the codicil; he was 
away from his children, at board in the country ; his wife was 
in South Carolina, with her two daughters ; and Mrs. Sargent, 
the female plaintiff, was the only child in this Commonwealth, 
and she lived apart from her father. The testator created a 
fund, which he declared to be intended for the benefit of these 
various parties. All were therefore entitled to its benefits, in the 
discretion of the trustees. The testator knew that the income 
could not be paid to George P., either for himself or for his 
wife and children ; for the reason already stated. It could not 
properly be paid to his wife, for she was in a distant State, and 
her husband and the female plaintiff were here. If then the 
female plaintiff was to be supported by this fund, it is manifest 
that she could obtain her support only by payments made to 
her, if of age to receive them, and if not of age, by payments 
made for her to some person other than her father or her 
mother in-law. 

The testator seems to have contemplated various contingen- 
cies. First, that the members of George P.’s family might live © 
together; and he directed, with reference to such a _ possible 
event, that a joint payment should be made to them, for their 
joint use, as one household. Secondly, he regarded their con- 
dition, as it was when the codicil was made, and directed 
payments to be made to “ either of them,” that is, to each dis- 
tributively, for his or her individual use, “in such sums and 
proportions,” as the trustees should see fit; and if any one 
should be unable or unfit to receive his or her portion, the 
words “or for their use” permit the payment of that one’s 
portion to be made for his or her respective benefit. And the 
subsequent provisions of this codicil seem to confer a similar 
power on the trustees, after the death of the mother. The 
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amount annually appropriated is $1000 less; but that is be- 
cause the number, to be supported out of the income, would be 
less. And this diminution of the income is in the exact propor- 
tion by which the number to be supported out of it would be 
diminished. 
In the clause in the codicil, which makes provision for the 
family, after the decease of the mother, the testator contem- . 
plated it under various possible conditions. First, that the 
father might be in a better condition, and that he and his chil- 
dren might live together as one family. In that event, he 
directs the payment for their support to be made to him, as it 
might be under the former clause already commented on. The 
testator also provided, secondly, that if the father should remain — 
‘as he then was, the payments should be made for his use and 
that of the children who should live with him. And here, at 
first, the testator seems to have stopped. But perceiving, on 
reflection, that the payments, after the death of George P.’s 
wife, were confined to him, or for the use of him and the chil- 
dren who should live with him; and aware that the children, 
or some, if not all of them, might thereafter, (as was the case 
before and at the time of making this codicil,) without any 
fault on their part, be unable to live with their father; or that 
he might continue at board; or that they might, for other ree- 
sons, be separated from him, and yet need aid from this fund; 
he inserted another clause, directing that the trustees, if in their 
judgment the children were not sufficiently provided for by the 
father, should pay to them, or for their use and benefit, such 
sum as they should see fit, and apportion the amount between 
father and children, according to their judgment. Construing 
this in connection with and as a part of the second clause, or 
$4000 provision, it makes the first and second provisions of 
the codicil consistent in design and coextensive in operation, 
except as to the amount, which was, for obvious reasons already 
stated, diminished in the second clause. 
It is argued by the defendants that this additional clause 
authorizes payments only to children who live with their father. 
But such a restriction of this provision would lead to monstrous 
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injustice. For those who did not live with him, even without 
their fault, could not claim anything, however great their need, 
and though under age and unmarried. This could never have 
been intended by the testator, who created the fund expressly 
for their benefit as well as for their father’s. And the court 
cannot hold, that the testator intended, after his death, to com- 
pel the children to live with their father, as a condition prece- 
dent to their receiving any of the income, while he sanctioned, 
during his life, their living separately from him, and supported 

them. 

The clause in the codicil, which provides for the children, 
after their mother’s death, in case they “are not sufficiently and 
suitably provided for by their father,” enlarges the purposes of 
the appropriation of $4000, as first made, so as to meet the 
exigency, which must have been in the mind of the testator, 
and which he had not previously provided for. So that the 
provision, as finally made, is not restricted to children who live 
with the father. Indeed, the only purpose of this clause was 
to provide for children who should not live with their father. 

2. It remains to be considered whether payments can be 
made to the children, after they come of age or are married. 
No clause in the codicil, in terms, limits the application of the 
income to tlie children while under age or unmarried. Nor is 
there an expression in the codicil, which in terms imports, that — 
upon the marriage or majority of the children, their claims to a 
part of the income (in the discretion of the trustees) shall cease. 
And in the absence of-such limitation, the words must be cone 
strued to mean what they naturally import, viz. payments, if 
needed, to the children, towards their maintenance, whether 
married or of age, during their father’s life, if the trustees see fit 
to make such payments. 

The defendants rely on the circumstance, that $7000 are 
given to the children, on their marriage or majority, to show 
that the testator did not intend that any further payments should 
be made to them out of the income of the trust fund. But the 
mere fac. that a legacy is given to granddaughters, which is 
insufficient to support them, independently of their parents, in 
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a manner suitable to their condition in life, cannot, by implica- 
tion merely, unaided by any express declaration, exclude the 
children from portions of the income, after their marriage and 
majority, if they need aid, and the trustees see fit to grant it. 
It never has been held, where, in the same will, two provisions, 
of a different nature and amount, are made for the benefit of 
the same person, that the one is a satisfaction of the other. 
Here there is a manifest difference in the provisions ; one being 
a contingent annuity during the father’s life, and dependent, as 
to payment and amount, on the trustees’ discretion; and the 
other a sum certain, payable at majority or marriage. This 
$7000 is to be regarded as an allowance, on marriage or coming 
of age, independently of mere support. For it cannot be sup 
posed that the testator would provide so carefully for the minor 
ity and single condition of the children, and yet exclude them, 
however destitute, from all aid, out of the income of the trust 
fund, when of age or married, during their father’s life, and at 
his death put them in possession of an ample fortune. If these 
children had been sons, the defendants’ argument would be 
stronger ; for sons, ordinarily, support themselves, after they are 
of age. But daughters, in the condition of life in which these 
are placed, are not expected nor allowed to support themselves, 
even if of age. 

It is worthy of notice that the testator does not diminish his 
annual appropriation for the family of George P., on the event 
of the coming of age or marriage of any or all the children. 
Yet the amount necessary to support the family would be ma- 
terially lessened, if the children were to lose all right and title 
to support out of the income, after marriage or majority. And 
upon the death of their mother, the testator does diminish the 
yearly appropriation ; thus indicating, that where less was re- 
quired, less should be appropriated. 

The true view of the codicil is this: The testator judged, 
from George P.’s infirmities, and the separation of his family, 
that they must all be quasi under guardianship, and be support- 
ed; and he therefore constituted the trustees, as the head of 
the family, in loco parentis, and placed in their hands a fund for 
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the benefit of all, and to which all, in case of need, could resort, 
if the trustees should see fit to allow their claims; intending 
that the income should be used, as a kind and liberal parent 
would use it for his own family, according to the exigency of 
the case, without réference to the age or marriage of the par- 
ties, but solely in reference to the wants of the several members 
of the family, and with regard to their rank and condition in 
society. 

The defendants’ argument assumes that the plaintiffs claim 
entire maintenance, and can receive aid from the trustees only 
on that ground; and that the claims of the children who are 
married, and their families, will, if allowed, impoverish their 
father and mother. This, however, is the view of the trustees 
only. George P. and his wife urge no objections of this kind. 
And it is apparent, that whether more or less be paid to the 
children, the portion to be paid to George P. and wife is not 
necessarily diminished or increased. That is still discretionary 
with the trustees. 

But the plaintiffs ask only aid from the fund, towards their 
maintenance, and leave it to the trustees, after consideration of 
the claims of all, to say whether the plaintiffs are entitled to 
any, and if any, to what assistance ; it being within the trustees’ 
discretion to withdraw, at any future time, the whole or part of 
the allowance they may now make, if circumstances shall re 
quire it. 

If the court shall be of opinion that the trustees have the 
power to pay to the plaintiffs, it is submitted that a decree to 
that effect will be valid and protect the defendants. The exer- 
cise of the power is indeed optional with the trustees; but that 
does not prevent nor render nugatory the judgment of the court 
on the existence of the power. And if, on a bill filed by 
parties having an interest in the trust fund, and claiming the 
existence of such a power, the benefit of which power they pro- 
pose to seek, the court should decree and pronounce that the 
power does exist, though its exercise is discretionary; there 
seems to be no reason why the question would not be defini- 
tively adjudged. 
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By rue Court. We are of opinion that the trust fund, in 
the third codicil, was intended as a provision for George P. Par- 
ker’s family, including himself, his wife and his children: That 
the words “ their” and “them,” in the first clause, apply to the 
children, as well as to the parents: That the trustees have au- 
thority to appropriate, in their discretion, a part of the income 
of $5000 to the children, respectively ; and that this is not 
limited to their being under age or unmarried, nor to their living 
with their father, nor to such a bare subsistence as a father 
would be compelled by law to furnish to a child; but that it 
was the intention of the testator to constitute a continued and 
liberal provision, comfortable and respectable, which was not to 
be withdrawn merely because the children should have received | 
$7000, on their marriage or coming of age: And that such an 
appropriation to Mrs. Sargent, as the trustees, in the exercise 
of their judgment, think ought to be made, will be within their 
authority, and pro tanto a good execution of their trust. 
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Henry Hussarp & others vs. Jane Hupparp c& others. 


When a legacy is given to a widow in lieu of dower, she takes as a purchaser for a 
valuable consideration, and is entitled to be paid in preference to legatees who are 
mere volunteers. 

A testator, after making certain specific devises and bequests to his wife and children, 
directed his executors to set apart $200,000 for the benefit of his wife, and to keep 
the same invested, and to pay her the interest and income thereof, quarter yearly, 
during her life; and that until said sum should be set apart and invested, his executors 
should pay to his wife $2500, quarter yearly; and that if part of said sum should be 
set apart and invested, and any income should be raised therefrom, before the whole 
of said sum should be set apart and invested, such income should be applied, so far 
as it would go, to the payment of said quarterly allowance of $2500; said provision 
for his wife to be in lieu of all dower in his estate: The testator next gave specific 
pecuniary legacies to his brother H. and to each of H.’s children, and then gave the 
residue of his estate to his executors, upon certain trusts as to the payment and dis- 
tribution thereof among his own children; and he finally directed, that after the 
death of his wife, the fund and property set apart for her benefit, and the income 
thereof, should be held and managed, and paid over and distributed by his executors, 
among his children, in the same manner that he had before directed concerning the 
general residue of his estate. The estate of the testator, after payment of the specitic 
devises, was not sufficient to raise a fund of $200,000, but was sufficient to purchase 
an annuity of § 10,000 for the wife during her life, and to pay the legacies to H. and 
his children. . 

Held, that the provision for the wife was not in the alternative, that is, either to set 
apart $200,000, or to pay her an annuity of $10,000; that no part of the estate, that 
remained after payment of the specific devises, should be appropriated to the pur- 
chase of an annuity for the wife, because such appropriation thereof would defeat the 
testator’s intent to provide for his children, after his wife’s decease, out of the fund to 
be raised for her benefit; that although the remaining estate did not amount to 
$200,000, yet that the whole thereof should be set apart to raise the yearly sum of 
$10,000 for the wife ; and if the income should be insufficient for that purpose, then 
the deficiency should be made up to her yearly, from the capital; that if the capital 
should continue to be less than § 200,000, during the life of the wife, the payment of 
the legacies to H. and his children must be postponed until her decease, and that 
upon her decease, the fund set apart for her benefit should be distributed among the 
testator’s children, after first paying the legacies to H. and his children, with interest 
thereon from the expiration of one year after the testator’s decease. 


Tue plaintiffs (Henry Hubbard and his children) set forth, 
in a bill in equity, that John Hubbard, late of Boston, by his 
last will, which was proved and allowed by the probate court 
on the 24th of October 1836, made the defendants, and the 
said Henry, (who is brother of said John,) his executors and 
trustees; that the defendants, Jane Hubbard, William J. Hub- 
bard and Russell Sturgis, took upon themselves said trust, and 
that letters testamentary were duly issued to them — the said 
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Henry having declined to accept said trust: That the said John, 
the testator, after directing payment of debts, &c. and making 
certain specific devises and bequests to his wife, the said Jane, 
one of the defendants, and to certain of his children, made the 
following provision, devises and bequests: 

“1 direct my said executors to set apart the sum of $200,- 
000, for the benefit of my beloved wife, Jane Hubbard, and to 
keep said sum invested in such manner as they shall deem safe 
and judicious, in real or personal estate, either or both, with 
authority from time to time to change the mode of investment, 
and to pay over the interest and income thereof to my said wife, 
in equal quarter yearly payments, during her life; and until 
said sum is so set apart and invested, I direct that there be paid 
to my said wife the sum of $2500, quarter yearly, the first of 
said quarter yearly payments to be made at the expiration of 
three months after my decease ; and if part of said sum of 
$200,000 should be set apart and invested, and any income 
should be raised therefrom before the whole amount should be set 
apart and invested, such income is to be applied, so far as the 
same will go, to the payment of said quarterly allowance of 
$2500 ; it being well understood that the provision herein made 
for my said wife is to be in lieu of all dower in my estate. 

“T also direct my said executors to set apart the further sum 
of $12,000, for the benefit of my son, Henry Hubbard, and to 
invest and keep the same invested in such manner as they shall 
deem safe and judicious, with authority from time to time to 
change the mode of investment ; and I hereby authorize and 
- empower my said executors to appropriate the net income 
of said fund, or so much thereof as they may judge necessary, 
according to their discretion, for the support and maintenance 
of my said son Henry ; meaning to place the disposal of said 
income, for the purposes aforesaid, wholly under their control. 
And in case the whole of said income should not be wholly ex- 
pended in any one year, I direct that what may remain unex- 
pended shall be added to and make part of the principal sum so 
to be invested for the benefit of my said son Henry; and the 
provision hereinbefore made for my said son Henry is to be in 
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full of his share of my estate, and of all claims which he may 
be supposed to have by reason of any thing contained in this 
my will. 

“‘T give to my brother, Henry Hubbard, the sum of $8000, 
to each of his daughters, Elizabeth and Mary, the sum of $2000, 
and to each of his sons the sum of $500, viz. to Babcock, 
Charles and Gilbert, each $500.” 

That the testator, after said provisions, gave all the rest and 
residue of his estate to his executors, upon certain trusts con- 
cerning the same and the investment thereof, and the payment 
and distribution thereof among certain of his children and their 
heirs ; and that after declaring those trusts, he provided and 
directed as follows: “And from and after the decease of my 
said wife and my son Henry, respectively, it is my will that the 
funds and property set apart for their benefit, and the income 
thereof, shall be applied, managed and disposed of, in the same 
manner, in all respects, that I have directed concerning the gen- 
eral residue of my estate ; and I do accordingly direct, that the 
same shall be retained, held, managed and improved, or paid 
over and distributed, as the case may be, by my said executors 
and trustees, the survivors or survivor of them, and the execu- 
tors and administrators of such survivor, to and among my sons 
and daughters, respectively, and for their benefit as above pro- 
vided, in the same manner, in all respects, that I have above 
directed concerning the general residue of my estate, and the 
income thereof.” 

That Henry Hubbard, the son of the testator, for whose use 
the trust fund of $12,000 was to be set apart, died on the 14th 
of May 1837, within one year after the death of the testator 
and probate of the will, and before any part of said fund had 
been set apart ; but that the sum of $575-53 was paid by the 
defendants, out of the general assets of the testator, for his sup- 
port: That the said Jane accepted the provision made for her 
1 said will in lieu of dower: That a large amount of property, 
real and personal, other than that specifically devised, had come 
to the hands of the defendants, as executors, the exact value of 
which the plaintiffs had no means of ascertaining, except by the 
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answer and discovery of the defendants ; but that they believed, 
that after the full payment of all debts and charges, a sum ex- 
ceeding $120,000, (but not amounting to $200,000,) or assets 
of that value, remained in the hands of the defendants, for the 
payment of the general legacies aforesaid: That the defendants, 
alleging that it is their duty, in the first instance, to apply all 
the assets in their possession and control to make up the trust 
fund of $200,000, and that the whole assets are not sufficient 
for that purpose, (which the plaintiffs do not deny,) have pro- 
ceeded and are proceeding to set apart all the assets, and to in- 
vest the same, as trustees, to the utter exclusion of the rights 
and claims of the plaintiffs, and of all persons claiming under 
the other provisions of the will, and have refused to pay the - 
plaintiffs their respective legacies, or any part thereof. 

The prayer of the bill was, that the defendants might be 
ordered to make answer, and true discovery of the amount and 
value of the assets in their possession and control, as executors 
and trustees, and also of the amount of all sums paid to or 
retained by said Jane, on account of the devise and trust in 
said will; and that they might be ordered to pay to the plain- 
tiffs respectively, from said assets, the amount of their legacies, 
or such proportion thereof, as in right and equity ought to be 
paid. There was also a prayer for such further relief, by in- 
junction or otherwise, as might seem meet to the court. 

The defendants demurred to the bill. ‘The arguments on the 
demurrer were submitted in writing. 

W. J. Hubbard. & Watts, in support of the demurrer. The 
provision, made by the testator for his wife, was in lieu of dower, 
of which she could not be deprived, except by her consent ; 
and as she accepted the provision, as a substitute for an exist- 
ing legal right, she takes as a purchaser for a valuable consid- 
eration, and the legacy given to her does not abate ratably with 
others, though the whole fund be not sufficient to meet ail the 
purposes of the will. 2 Williams on Executors, (Ist ed.) 839. 
Burridge v. Bradyl, 1 P.W.126. Lewin v. Lewinand Blower v. 
Morret, 2 Ves. sen. 415, 420. Davenhill v. Fletcher, Amb. 244. 
Heath v. Dendy, 1 Russell, 543. Davies v. Bush, 1 Younge, 
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341. Wood v. Vandenburgh, 6 Paige, 277. A legacy to a 
widow, in lieu of dower, draws interest from the death of the 
testator, where he has provided no other means for her support 
during the first year after his death. And such a legacy does 
not abate ratably with other general legacies, in case of a defi- 
ciency of assets. Williamson v. Williamson, 6 Paige, 298. 
And tuese rules are not varied by the fact, that the value of 
the legacy to the wife exceeds the value of the dower to which 
she would have been entitled. Amb. wi sup. 

- There is no ground for the position, that the whole trust 
provision falls, in this case, because the entire sum cannot be 
set apart, and that therefore the bequest becomes a mere an- 
nuity. Until the whole $200,000 is set apart, the widow is 
doubtless entitled only to $10,000 a year, in quarterly payments. 
But the testator evidently contemplated that a part of the 
$200,000 might be set apart, before the whole should be, and 
he expressly provided that, in such case, the income derived 
from what might be set apart should be applied towards paying 
the $10,000 per annum. ‘The sums, that have been set apart, 
have therefore been legally appropriated, according to the 
directions of the testator, and cannot now be diverted to any 
other use. If the principal, so set apart, can be diverted to 
some other use, then the income falls with it, and the nature of 
the provision is materially changed, to the detriment of the 
widow. If barely enough to pay her a life annuity were set 
apart, and any portion thereof should be lost, her income must 
be lessened, so that she could not receive even the $10,000 a 
year. Whereas, if any part of the principal, which is now set 
apart for her, should be lost, so as to diminish her income from 
that source, and there should be no other means to supply the 
deficiency, she might resort to the principal, so far as might be 
necessary to make her yearly income amount to $10,000. 
Stamper v. Pickering, 9 Simons, 176. 

Atwood, for the plaintiffs. The clause of the will which 
follows the devise of the general residue of the testator’s estate, 
directs, that after the decease of his wife; the funds and prop- 
erty set apart for her benefit shall be applied, in the same 
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manner, in all respects, as he had directed concerning the gen- 
eral residue. By this clause, and the clause respecting the 
setting apart of the trust fund, the testator provided, in terms 
as plain as professional skill could make them, that his widow 
should receive either the net income of a trust fund of $200,000, 
specially set apart for her, or the sum of $10,000 per annum, 
to be paid to her by the executors, in quarterly payments of 
$ 2500, until the whole of such fund should be set apart and 
invested. If, then, the creation of such a fund, by reason of 
the deficiency of assets, was, and is, and always must be im- 
possible, the right of the widow to demand the $10,000 per . 
annum, in quarterly payments, during her life, becomes abso- 
lute, by the very terms of the bequest. It is not the case of an 
election between the income and the annuity; but the testator 
has expressly given her the income of $200,000, if that sum 
can be invested, or the annuity, if it cannot. 

Whatever was the belief of the testator, as to the amount ot 
his property, the only guide for his executors, in the adminis- 
tration of it, is the language of his will. 9 Ves. 205. All the 
directions to set apart a trust fund relate expressly to a fund of 
$200,000. No order is given for setting apart a less sum. 
The only reference to the investment of a less sum is the. 
conditional direction, that “if part of said sum of $200,000 
be set apart and invested before the whole amount should be,” 
the income should be applied, so far as the same would go, 
to the quarterly payment; the deficiency being payable from 
the remaining uninvested general assets. The notion that all 
his assets were to be set apart and invested in a trust fund of 
less than $200,000 never occurred to the testator. He cer- 
tainly has not directed it. Every word used by him relating to 
a less investment is obviously conditional, upon the possibility 
of making up the whole fund; and therefore inoperative, if the 
deficiency of assets renders it impossible. 

It is admitted by the demurrer, that the assets are insufficient 
to make up the $200,000 fund. It being then confessedly 
impossible to set apart the fund as first directed by the testator, 
the bequest becomes a simple bequest of the annuity ; and, like 


56 SUFFOLK AND NANTUCKET. 


Hubbard & others v. Hubbard & others. 


every other bequest of an annuity, (at least as to its effect on 
other legacies,) is the same thing as a bequest of the cash value . 
or purchase money of such an annuity for such a life ; that is, in 
this case, as if it were’a legacy of $100,000— which is about 
the value of an annuity of $10,000 for the life of this annu- 
itant, according to the tables of the Hospital Life Insurance 
Company, in Boston. Franks v. Cooper, 4 Ves. 763. Ex 
parte Thistlewood, 19 Ves. 236. Nannock v. Horton and Sib- 
ley v. Perry, 7 Ves. 391, 522. Hume v. Edwards, 3 Atk. 693. 
1 Roper on Leg. (1st Amer. ed.) 289. Perhaps—though the 
cases do not make the distinction —the rule may be different, 
as against the residuary legatees; but the plaintiffs are not 
called to consider that question. 

If the court assent to these principles, this case is decided 
by them; as it is admitted that the assets exceed $120,000, 
and are therefore sufficient to purchase the annuity payable to 
the widow, as directed by the will, and also to pay the legacies 
given to the plaintiffs, leaving a surplus to fall into the general 
residue. The fact that the annuitant is the widow, cannot, 
either upon principle or precedent, vary this result. Several 
of the cases just cited were annuities to the widows of testators ; 
and there is no intimation that (except on the question of abate- 
ment) the character of the annuitant is to be considered, 
whether widow, child, purchaser, or stranger. It is equally 
plain, that the widow cannot, by any interference of her own, 
even by the surrender of her legal claims, affect the rights of 
other legatees. 

The duty of the executors seems therefore to be easily deter- 
mined. If the assets in their hands be $150,000, (for ex- 
ample,) and the cash value of the annuity of $10,000 be 
$100,000, they are to pay the plaintiffs’ legacies, $11,500, 
from the remaining assets, $50,000, and are either to purchase 
the annuity for $100,000, leaving the balance, $38,500, for 
the residuary devisees, or to pass over all the remaining assets, 
_ $138,500, to the residuary devisees, taking sufficient security 
for the payment of the annuity. The fact, that the executors 
are themselves trustees of all or of parts of the residue, can 
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make no difference in the principle of the settlement. It will 
_ only make it expedient for them to obtain directions from the 
proper courts, if they have any doubts whether it is best to pur- 
chase or to secure the annuity. The rights of the plaintiffs are 
just the same, as if the residue had been devised to strangers, 
or as if the defendants took it in their own right. Thus all 
the directions of the testator will be literally fulfilled, without 
embarrassment to the executors, or injury to the just claims 
of any legatee. 

On this construction of this part of the will, the plaintiffs 
have no reason to question the force of the authorities cited for 
the defendants to prove that a legacy to a widow, in lieu of her 
dower, is not subject to abatement, in case of a deficiency of 
assets; though this point is not known to have been decided in — 
this Commonwealth, and though the doctrine does not seem to 
be so obviously just, as to be received here without a full con- 
sideration. But admitting the authority of the decisions cited, 
they decide only this; that the widow’s separate interest is 
to be first secured ; if the assets permit, she is to receive the 
full value of her beneficial interest. When therefore the court 
- see that her interest is safe, the rights of all other legatees are 
to be regarded, and made effectual also, so far as the assets are 
sufficient. The present is the first case in which it has been 
attempted to make the widow’s claim to prior payment a plea 
for withholding from other legatees the remainder of the assets, 
after reserving sufficient to pay or secure her. 

Even if there had been no provision in the will for the con- 
tingency of a failure to make up the fund, no annuity given, 
and the bequest had been merely of the income of the trust 
fund, the court, if acting on the principle of the cases cited for 
the defendants, would only reserve for the widow the value of 
that income, or direct security for the payment of that income. 
When the rights of other parties are to suffer thereby, no court 
will direct or justify the placing in abeyance, during a life time, 
of a large fund, more than sufficient for the security of the 
beneficiary, and to a part of which, by the will of the testator, 
others have a better title. In the present case, the defendants 
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indeed argue as if the words “ set apart” and “ keep invested ” 
had some special power to lock up all the assets in their hands, 
for a purpose which a part only is sufficient to secure. But 
those directions were given only on condition that the whole 
trust fund could be made up, consistently with the state of the 
assets and the rights of other legatees; and in the presen: cir- 
cumstances of the estate, they are wholly inoperative. The 
duty of the executors is now, in all respects, the same as if no 
clause for the execution or management of a trust fund were 
found in the will. 

None of the cases cited for the defendants are analogous to 
the present. ‘They are all cases of a deficiency of assets un- 
foreseen and unprovided for. In none of them is the opinion 
maintained or suggested, that the widow’s right to the whole of 
her beneficial interest shal] in any way control the disposition 
of the surplus assets, to the loss or delay of other legatees. 
The cases in 1 P. W. 126 and 2 Ves. sen. 415, may seem, at 
first view, to favor the defendants’ ground, as the annuities 
given to the widow, and to her children after her death, were 
preferred to other legacies. But it will appear, on examination, 
that although the court took the opportunity to express an ~ 
opinion that the widow’s legacies would in no case abate, yet 
that the decision of those cases rested on other grounds. In 
the first of those cases, the annuity to the widow and children 
was held to be a specific bequest, and therefore not subject to 
abatement, even of the children’s interest therein. In the sec- 
ond case, all the other-legacies were held, on the interpretation 
of the testator’s words, to be only residuary, after the anauity 
to the widow and children. (See Lord Hardwicke’s explanation | 
of this case, in 2 Ves. sen. 421.) Nothing in either of these 
cases shows that any larger sums would have been allowed than 
that required to purchase the widow’s annuity, if the other 
considerations-had not given the children an independent right 
to a preference also. Nor does any case sustain such a 
proposition. 

There is no hardship, nor anything odious, in the application 
to the present case of the principles already suggested On the 
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contrary, the result would be beneficial to all concerned. In- 
asmuch therefore as the legacy to the widow is of an easily 
determined cash value, which can be secured by a portion only 
of the assets, leaving more than sufficient for the payment of 
the plaintiffs’ legacies, their right to such payment is absolute, 
and ought to be made effectual by a decree of the court enjoin- 
ing the defendants from the misappropriation of the assets, and 
directing their application in behalf of the plaintiffs. 

But if the opinion of the court be adverse to the present right 
of the plaintiffs to payment of their legacies, they pray that, for 
the protection of their interest in the assets, even if future and 
contingent, they may be allowed to amend their bill, and that 
such proceedings may be thereupon had as may prevent any 
detriment to their rights under the will, by lapse of time, or oth- 
erwise. ‘The plaintiffs’ legacies are on interest from the expira- 
tion of the first year after the testator’s decease, even if, from 
the condition of the estate, the payment was then, and now is, 
impracticable. 2 Williams on Executors, (2d ed.) 1023. 

C. G. Loring, in reply. The plaintiffs seek to avoid the ap- 
plication to the present case of the rule that a legacy, given in 
lieu of dower, is not to abate proportionally with general lega- 
cies, by so construing the will as to make the testator intend 
that his wife should take one of two provisions; either, Ist, the 
whole income of the trust fund of $200,000, or 2d, if the estate 
proved insufficient to set apart a fund to that amount, then an 
annuity of $10,000, in quarterly payments, in lieu of her dower. 
This construction is entirely inadmissible. The testator mani- 
fested no apprehension of a deficiency of assets for the purposes 
of his will. On the contrary, he plainly anticipated a residuum, 
after setting apart the $200,000 trust fund, and gave legacies 
out of it. The clause which provides for a quarterly payment 
to the widow, and on which the plaintiffs rely, does not imply 
the idea of any deficiency of assets, and was not inserted to 
meet that contingency. Nor does it import a permanent annu- 
ity to the wife, in lieu of dower. But it looks directly to the 
ultimate sufficiency of the assets to furnish the full fund, and 
provides for the quarterly payments, not during the widow’s life 
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— as it would, if providing for her permanently —but only until 
the trust fund should be set apart. This was evidently a tem- 
porary provision for the wife’s support while the executors should 
be collecting the assets and setting apart therefrom the trust 
fund of $200,000, and was not intended as a substitute for the 
provision that the fund should be created. There is no intima- 
tion of two independent provisions for the wife, nor does the 
language of the will justify the conclusion that she is perma- 
nently to receive the one or the other, or imply that one is the 
alternative of the other. In that clause of the will in which the 
testator disposes, after the death of his wife and his son Henry, 
of that part of his estate set apart for their support, he mani- 
festly does so without a thought that, by reason of any circum- 
stance, such provision should not be made, and that there might 
therefore be no such residue to dispose of. Besides; it is cer- 
tain that the clause giving to the wife a quarterly payment, is 
not a provision independent of that which created the trust fund, 
nor intended as a permanent substitute for it ; because he makes 
it, in terms, subsidiary to and in aid of the other. He directs 
that it shall be available to the wife, with the other, while that 
may be incomplete ; and he declares that if the fund be in part 
created, and income be received therefrom, before it is wholly 
set apart, such income shall be his wife’s, and if it fall short of 
$2500 a quarter, the deficiency shall be made up to her; thus 
manifesting that he did not intend the quarterly payments to 
constitute, by themselves, a fixed and permanent annuity of 
$10,000 a year, or to be a provision separate from the trust 
fund, but to be varying and contingent payments, sufficient only 
to make up such sum, short of $2500 per quarter, as the trust 
fund should fail to yield before the full amount thereof should 
be invested. If during any quarter before the $200,000 had 
been invested, the part which had been invested should have 
yielded a quarterly income of $2500, no payment whatever 
could be made under this provision for quarterly payments to 
the wife. So that the mere insufficiency of the estate to set 
apart a fund of $200,000 does not, of itself, give the widow a 
claim to an annuity of $10,000; for non constat that though 
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less than $200,000 is set apart, it may not produce annually 
$10,000, if well invested; and if it does, no benefit of the 
clause, which provides for the quarterly payments, could be 
claimed by the widow. ‘The hypothesis, therefore, on which 
alone the whole argument for the plaintiffs stands, is without 
foundation. The language of the will is not that if the trustees 
are unable to set apart $200,000, then $10,000 shall, at all 
events, be paid to the wife for life; but that until that sum is 
set apart, so much shall be paid to her quarterly, by the execu 
tors, as, with the income derived: from the portion which has 
been set apart, will amount to $2500 quarterly. It is therefore 
uncertain. It may be something, or it may be nothing. 

The intent to provide munificently for the widow is mani 
festly the main intent of the will. That intent looked to a per- 
manent investment of $200,000, of which she was to enjoy the 
mecome during her life. And it is the duty of the court to 
effect that intent, if possible, and if it is not possible to effect it 
fully, to effect it as nearly as possible. Such is the course of 
courts of equity. 

There is another evident intent of the will, which ought to be 
effected, and which the testator’s children are entitled to have 
effected. It is clear that the testator intended to give the 
specific funds, set apart for his widow’s use during her life, to 
the use of his children and their representatives, after her death. 
An interest is given to them in this specific fund and property, 
as distinguished from that which they had, by the will, in the 
general residuum of the testator’s estate; (1 Roper on Leg. 
(Ist Amer. ed.) 294, 295;) thus manifesting the testator’s 
intent that the plaintiffs, who were the voluntary objects of his 
bounty, and had no claim on him for support, should receive 
their legacies out of some other fund ; making their legacies in 
fact residuary, after payment of this $200,000 fund for the 
benefit of the wife and children. The construction contended 
for by the plaintiffs frustrates this intent of the will. For 
if the executors should purchase an annuity of $10,000 for 
the wife, (as the plaintiffs suggest they should,) at a cost of 
$ 100,000, this latter sum would be forever lost to the children ; 
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_ whereas, if invested as a part of the $200,000 trust fund, they 
will ultimately have it. 

The difficulty in the case, if any, is caused by the plaintiffs’ 
assumption that an annuity of $10,000 is secured to the wife 
for life, in lieu of the ‘trust fund, on a present inability to set 
apart $200,000; when in fact the testator has declared no 
such intent. The income to which the wife is entitled, till the 
full fund is set apart, is contingent in amount. It may exceed 
$10,000 a year, though less than $200,000 be set apart ; and 
if it fall short of $10,060 at any period, and afterwards exceed 
it, she can only claim payment from the executors during the 
deficiency. If at any future time the assets shall have accu- 
mulated, or risen in value, so as to enable the executors to 
complete the investment of $200,000, they will be bound to do 
it, and the widow, thereupon, could only claim the income of 
that $200,000, whether greater or less than $10,000. Her 
right to receive $10,000 being contingent, it does not admit 
of such a valuation as the plaintiffs propose. 

Suaw, C. J.* The court are of opinion that the provision 
made for the testator’s wife was not in the alternative, that is, 
either to set apart $200,000, or to pay her an annuity of 
$10,000. If the estate is not sufficient to set apart $200,000, 
after payment of the specific devises, then it is to be set apart 
pro tanto, and the income applied to her use. If that income 
exceed $10,000 a year, she is to have it; but if it fall short, it 
is to be applied pro tanto, and the balance made up out of the 
general estate. 

Had the fund been sufficient, after setting apart the $200,000 
and the $12,000, to pay the plaintiffs’ legacies, they would have 
been payable at the expiration of a year from the testator’s 
death; but as it was insufficient, they must be postponed till 
after the death of the widow, who takes as a purchaser, and is 
entitled to the payment of her annuity in full. 

Although there would be estate sufficient to purchase. the 
annuity and leave a surplus, still we think the estate cannot be 


* Hubbard, J. did not sit in this case. 
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so appropriated, consistently with the terms of the will construed 
by taking all its provisions together: Because it was not pro- 
vided or contemplated by the testator, that the estate should be 
applied to the purchase of annuities, so as to part absolutely 
with the reversionary interest in it; and because it would 
defeat a plain and manifest intent of the testator to provide, 
out of that fund, for his own sons and daughters, after the 
decease of their mother. In order to accomplish this, he di- 
rects that after the decease of his wife, the fund thus set apart 
to raise an annuity for her, shall be held, managed and im- 
proved, or paid over, in the same manner as the general residue 
was directed to be held, managed or paid over. But the 
general residue could not have been paid over till after the - 
payment of these specific legacies to the plaintiffs. This results 
from the force of the term “ residue.” 

The court are therefore of opinion, that by the terms of this 
will —it appearing that after the specific devises, the general 
estate did not amount to $200,000 — the whole fund was to 
be appropriated and set apart to raise the annual sum of $10,000 
for the widow ; and if the income is insufficient for that pur- 
pose, then the balance is to be made up annually from the 
capital: That if this general fund shall remain less than 
$200,000, during the life of the widow, then the whole will 
thus stand appropriated and set apart during her life: That 
after the decease of the widow, the fund thus set.apart is to be 
paid to the residuary legatees, in the same manner as the general 
residue is directed to be paid, viz. after the payment of specific 
pecuniary legacies. It follows, therefore, that the plaintiffs’ 
legacies will be payable to them out of that fund when thus 
released, and before the residuary legatees can take. 

- We are also of opinion, that these legacies, when payable, 
will be payable with interest from the expiration of one year 
after the decease of the testator. 2 Williams on Executors, 
(2d. ed.) 1023, and cases there cited. 

Bill dismissed. 
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Tue ComMMoNWEALTH InsuRANCE Company vs. LARRA CRANE 


Where an incorporated insurance company passed a vote, fixing the salary of its presi- 
dent at a certain sum per annum, and another president was subsequently elected, 
who claimed the salary fixed by that vote, it was held that his claim did not stand on 
the footing of a written agreement. Held also, that if the subsequent election of a 
president amounted to prima facie evidence of an agreement to pay him such salary, 
yet that the presumption might be rebutted by proof that such was not the intention 
and understanding of the parties; and that, for the purpose of rebutting such pre- 
sumption, evidence was admissible, from the company’s records, showing that when 
he was elected president, the active business of the company had been brought to a 
close, and that the services of the president, for which the salary was originally voted, 
had almost entirely terminated, and that the purpose of electing a president was to 
keep up a corporate organization, in order to bring the business to a close. Held 
further, that the admissions of the president, that he was not to receive any compen- 
sation, were competent evidence to show, that when he was elected, it was under- 
stood by the parties that he was not to receive the salary fixed by the vote. 


AssuMPSIT on a promissory note for $2500, made by the 
defendant to the plaintiffs, dated October 19th 1838, and pay- 
able on demand, with interest from the 25th of June 1837. 
The defendant filed in set-off a claim for his services, as presi- 
dent of said Insurance Company, from January 25th 1838, to 
April 8th 1839, at $2500 per annum, $460: Salary, as 
president, for one year from April 9th 1838, to April 9th 1839, 
$2500: Commissions on $20,000, for receiving and paying 
money for the plaintiffs, $400: Total, $3360. 

At the trial, before Dewey, J. the defendant did not deny 
his liability on the note, and the only matter, submitted to the 
jury, was the amount claimed in set-off. The defendant proved 
that he was duly chosen president of the company, in January 
1838, to fill a vacancy in that office, caused by the death of 
John K. Simpson, and again in April 1838, for the year then 
ensuing ; and that he served in the capacity of president during 
the term for which he claimed a salary. He also proved, that 
on the 8th of June 1835, the following vote was passed by the 
directors of said company, viz. “ that the salary of the president 
be fixed at twenty five hundred dollars per annum, and that 
Mr. Simpson’s salary, as president, shall commence from the 
date of his election.” The defendant also proved, that when 
he was chosen president, he owned only two shares in the 
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stock of the company, of the par value of $200, and 
never afterwards owned any more; and that while he was 
president, he presided at two meetings of the stockholders, and 
three meetings of the directors; and he contended that the 
proof thus given by him, fixing the salary of the president, was 
conclusive as to the amount he was to be allowed for his ser- 
vices as president of said company. 

The judge ruled, that the vote of June 8th 1835 was to be 
taken as prima facie evidence of the rate of compensation to be 
allowed to the defendant for his services as president. The 
plaintiffs offered to prove, and the judge further ruled that 
they might prove, that the active business of the company was 
brought to a close before the time of the election of the defend- ~ 
ant as president; (January 25th 1838 ;) that the duties of the 
office of president had, at that time, essentially changed; that 
it had become a merely nominal office, the duties having ceased, 
or having been transferred to others; and that when the de- 
fendant was elected president, it was known by him that the 
office was only nominal, and that it was declared by him that 
he was not to receive any salary as president: And the jury 
were instructed, that it was competent for them, from these 
facts, if proved to their satisfaction, to infer that the plaintiffs 
did not promise to pay the defendant an annual salary of 
$ 2500, as president. 

Evidence was offered by the plaintiffs, tending to prove the 
foregoing facts. Among other evidence, was the testimony of 
John Stevens, the-secretary of said insurance company, that the 
- defendant had admitted to him, in conversation, during the 
time he held the office of president, as aforesaid, that he was 
not to receive any salary as president. The plaintiffs’ records 
were also introduced, showing the condition of the company, 
when the defendant was chosen president, and that his duties, 
as such, were mostly nominal only. 

The jury rejected the defendant’s claim for his salary, and 
found a verdict for the plaintiffs. Judgment to be rendered on 
the verdict, if the aforesaid rulings and instructions were 
correct; otherwise, a new trial to be granted. 

VOL. VIe hag 
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Sewall & Goodrich, for the defendant. The act incorporating 
the plaintiffs, (St. 1823, c. 130,) directs that a president shall 
be chosen, to preside for one year, and that in case of a vacancy 
in the office, it shall be filled for the remainder of the year. 
The vote of the directors, fixing the salary of the president, 
applies to the defendant, as well as to the person who was 
president when it was passed, and extends to the time during 
which the defendant held the office, after April 1839, though 
he was not reélected. 2 Kent Com, (3d-ed.) 294, 295. That 
vote was the contract between the plaintiffs and the defendant, 
and not merely evidence of the contract; and that contract 
must stand, unless set aside by some official act of the directors, 
or superseded by a new contract between the parties. Proof 
of a parol contract, made at the same time when the defendant — 
was chosen president, and when he came, by virtue of his elec- 
tion, under the record contract, cannot be received. Nor can 
the admissions of the defendant, made to strangers, control the 
plaintiffs’ record contract. Rev. Sts. c. 37, $4. Bulkeley v. 
Noble, 2 Pick. 337. 3 Stark. Ev. 995,996. 1 Phil. Ev. (4th 
Amer. ed.) 561. Head v. Providence Ins. Co. 2 Cranch, 166, 
168. Beatty v. Marine Ins. Co. 2 Johns. 109. Andover, &c. 
Turnpike v. Hay, 7 Mass. 107. Essex Turnpike v. Collins, 
8 Mass. 298, 299. Hayden v. Middlesex Turnpike, 10 Mass. 
397. Emerson v. Providence Hat Manuf. Co. 12 Mass. 237 
Tippets v. Walker, 4 Mass. 595. 

C. G. Loring & Washburn, for the plaintiffs. Admitting 
that the yote of June 1835, fixing the president’s salary, was a 
record contract, yet it might be waived by a parol agreement, or 
a new agreement, by parol, might be made and proved. Mun- 
roe Vv. Perkins, 9 Pick. 298. Richardson v. Hooper, 13 Pick. 
446. . This doctrine applies as well to corporations as to in- 
dividuals, and the proof may be derived from circumstances, 
and presumptions, as well as from direct agreements. Bank of 
U. States v. Dandridge, 12 Wheat. 69—74, and cases there 
cited. Proprietors of Canal Bridge v. Gordon, 1 Pick. 297. 
Narragansett Bank v. Atlantic Silk Co. 3 Met. 287. Beverley 
v. Lincoln Gas Light & Coke Co. 6 Adolph. & Ellis, 829 
Story on Agency, $$ 52, 53. 
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The plaintiffs showed by their records, and not by parol 
merely, that most of the duties of president had ceased, when 
the defendant was elected to that office; and they are entitled 
to the benefit of the whole contents of their records, when the 
defendant introduces any part of them. Savage v. Birckhead, 
20 Pick. 173. Besides; the defendant’s succeeding Simpson, 
in the office of president, while the vote of June 1835 remained 
unrescinded, did not constitute a contract, express or implied, 
that he should receive the salary fixed the that vote. Connor v. 
Hackley, 2 Met. 613. 

Suaw, C.J. The only question in this case arises upon the 
defendant’s claim for a set-off, for his salary and services, as 
president of the plaintiff company. This claim is put upon the 
footing, that the case shows a written contract to pay the de- 
fendant a salary of $2500, which is conclusive evidence against 
the company, and that no evidence is admissible to control it. 
But the court are of opinion, that the claim of the defendant 
for a fixed salary does not stand on the footing of a written 
contract. There is no vote of the company stipulating to pay 
the defendant by name, no written agreement between them ; 
and the rules in regard to written contracts do not apply. But 
the defendant relies on the vote of June 1835, concerning and 
fixing the salary of president of the company, and his subse- 
quent election to that office, as evidence of a contract. Sup- 
pose, as contended for by the defendant, that that vote was 
general, and not limited to the case of Mr. Simpson mentioned 
in it, and that the subsequent election of the defendant to the 
- office of president would raise a presumption of agreement, and 
amount to prima facie evidence of a contract to pay that salary ; 
still we are of opinion, that it was a presumption of fact, which 
might be controlled by evidence showing, to the satisfaction of 
a jury, that it was not so intended and understood by the parties. 
And we are also of opinion, that the votes of the company, 
showing that they had ceased to act in the business; that the 
constant and active services of a president, in the conduct of 
that business, for which the salary, that was voted, was intended 
as an adequate compensation, had wholly terminated ; that the 
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business was wound up, or nearly so, and that the avowed pur- 
pose of electing a president was, to keep up and maintain a 
corporate organization, in order to bring the business to a close 
— and facts of the like kind — were competent evidence to rebut 
the presumption of an agreement to pay the fullsalary. So, the 
declarations of the defendant, from time to time, that he was 
to receive no compensation, were competent evidence to show 
that at the time of his election, it was understood by the parties, 
that the salary voted to the president, when the company was 
in full operation, was not to be continued to him. 
Judgment on the verdict. 


Martin Horrman & another vs. Josepnh Nospiue c& another. 


Though goods, which a purchaser obtains by fraudulent representations, may be re- 
claimed from him by the seller, if he seasonably rescind the sale, yet if the purchaser 
sells them, for a valuable consideration, to a third person who has no notice of the 
fraud, or consigns them to such person for sale, and he advances money thereon, 
before the first seller interposes, such second purchaser or consignee will hold the 
goods against the first seller. 

In an action of replevin, the general issue pleaded, with notice, pursuant to St. 1836, 
c. 273, of the matter intended to be given in evidence by the defendant, is equivalent 
to an avowry, or plea of property in another, at common law, with a suggestion for 
a return; and judgment for a return may be awarded, if the defendant prevails. 

I., a broker, in behalf of A., agreed with B., a commission merchant, to consign to him 
certain goods of A. for sale, of part of which goods a bill of Jading had been received 
and was delivered to B.; and B. advanced a certain sum against said consignment, 
and agreed to sell the goods on commission: As the goods had not arrived, T., 
for himself, pledged to B. an accepted draft, as collateral security for the money 
advanced by him, to be held by B. until the goods should be received by him; and 
jt was agreed that if the goods, on arrival, should not be satisfactory to B., T. shouid 
be at liberty to pay the sum advanced by B., and to take back the draft and goods, 
and that he would do so, on B.’s request. That part of the goods, which were de- 
scribed in said bill of lading, afterwards arrived and came into B.’s hands, and they 
were taken from B. on a writ of replevin sued out by H., who claimed them on the 
ground that they had been fraudulently obtained from him by A.: Afterwards, and 
before the action of replevin was tried, B. received the sum advanced by him out of 
the proceeds of the draft pledged by T., and from other sources ; and on the trial of 
said action, B. prevailed. Held, that B. was entitled to judgment for a return of 
the goods. 


Rep.evin of seventy five baskets of champagne wine. Plea, 
the general issue, with a specification of the grounds of defence. 
The plaintiffs were auctioneers in the city of New York, and 
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the defendants commission merchants in Boston. At the trial, 
in the court of common pleas, before Williams, C. J. the plain- 
tiffs offered evidence to prove that the wine in question was sold 
by them at auction, in New York, on the 23d of June 1841, 
to Samuel N. Greene, and that one of the terms and conditions 
of the sale was, that the purchaser should give satisfactory 
paper for the price. The evidence also tended to prove that 
the wine, after the sale, was delivered, by the plaintiffs’ order, 
to said Greene, upon his promise that he would afterwards — 
procure and deliver to the plaintiffs such approved paper; and 
that the plaintiffs afterwards demanded such paper of said 
Greene, who neglected and failed to procure the same. 
Upon this evidence, the plaintiffs insisted that no property in 
the wine passed to said Greene, by such sale and delivery, until 
performance, on his part, of the said condition of sale.. The 
court instructed the jury, on this point, that though the plain- 
tiffs, on such conditional sale, might have retained the wine 
until the condition should be performed, yet that if, in consid- 
eration of said Greene’s promise to perform it, they made an 
absolute delivery of the wine to him, they thereby waived the 
condition, and could not afterwards rescind said sale and re- 
claim the wine, upon his failure to perform said promise. 
The plaintiffs also offered evidence tending to prove that 
said Greene procured the delivery of the wine by them to him, 
as aforesaid, by a fraudulent pretence that he would afterwards 
perform said condition, without any intention to perform the 
same, or to pay for the wine. And the court requested the 
jury to decide the question of fraud, upon the evidence sub- 
mitted to them; but upon this point, the jury could not agree. 
The evidence also tended to prove that the plaintiffs were 
not the general owners of the wine in question, and that they 
had never, until the commencement of this action, been in the 
actual possession thereof; that it remained in the possession of 
the general owner, until it was delivered to said Greene by the 
plaintiffs’ order, as aforesaid; and that the plaintiffs had no 
other title to or interest in the wine, except such as arose from 
their employment by the owner to sell the same at auction. 
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Upon this evidence, the defendants objected that the plain- 
tiffs could not maintain this action. But the court overruled 
the objection. 

The defendants, to prove their interest in and right to the 
possession of said wine, read in evidence the following written 
agreement, made June 24th 1841, between them and John S. 
Tyler, a broker, in behalf of D. Greene, a partner of said Sam- 
uel N. Greene, and jointly interested with him in said wine: 

“J. S. Tyler, in behalf of D. Greene, has agreed with 
Noble & Sturtevant, to consign to them 140 baskets of cham- 
pagne wine, to be received from N. York, of which bill lading 
for 75 baskets has been received and delivered over to said 
Noble & Sturtevant, and also 200 barrels tar now in Boston ; 
and Noble & Sturtevant agree to advance $1005°53 against 
said consignment, and to sell the said goods for the customary 
commission of 24 per cent., and if sold on credit, then to charge 
the customary guaranty commissions ; charging also interest on 
said advance. And as the said wine has not yet arrived, so 
that the quality may be ascertained, the said Tyler, for himself, 
has pledged to said Noble & Sturtevant an acceptance, dated 
June 15th 1841, of D. Greene’s draft on S. T. Armstrong, 
N. York, payable in 90 days, for $1025, to be and remain as 
collateral security for the advance aforesaid, until the said wine 
shall be received. And it is agreed that if said Noble & Stur- 
tevant shall not be satisfied with the said merchandize, when 
they shall have seen the same, the said Tyler shall be at hberty 
to pay them the sum advanced, with a commission of 24 per 
cent. thereon, and to take back the said acceptance and the 
said merchandize. And the said Tyler agrees, that if the said 
Noble & Sturtevant shall require him so to do, he will so take 
back said merchandize and acceptance, within 3 days after 
notice of their wishes, paying said advance, interest and com- 
missions. John 8S. Tyler, for himself and D. Greene. 

Noble & Sturtevant.” ; 

The defendants also offered evidence to prove that they did 
advance said sum, and that the wine in question afterwards 
came into their hands and possession, pursuant to and in part 
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execution of said agreement; but they admitted that, since the 

. commencement of this action, and before the trial, the sum so 
advanced by them had been fully paid from the proceeds of the 
draft and tar mentioned in said agreement. 

Upon this evidence, the court instructed the jury, that if they 
were satisfied that the written agreement aforesaid was a true 
and bond fide transaction between the parties thereto, and that 
the defendants actually made the said advance upon such agree- 
ment, it was in effect an advance on the credit of said consign- 
ment; and if the jury were satisfied that the said wine came to 
the defendants’ possession pursuant to such agreement, and 
they made the said advance thereon in good faith, in the usual 
course of business, and without notice of any fraud, on the part 
of said Greene, in procuring the delivery thereof, the defend- 
ants would be entitled to a verdict. 

The following verdict was returned: ‘“ The jury find that the 
defendants came into possession of the property alleged to be 
detained by them, without a knowledge of its having been ob- 
tained fraudulently, and that the defendants advanced thereon 
the sum of $1005:53, in good faith, and in the usual course of 
business; and so they find that said defendants are not guilty 
in manner and form as the plaintiffs in their writ have alleged ; 
and they assess damages in the sum of one cent.” 

After the verdict was received and recorded, the defendants 
filed a motion that judgment should be rendered for a return 
of said wine, which was ordered by the court accordingly. 

The plaintiffs alleged exceptions to the rulings, directions and 
decisions of the court. 

E. D. Sohier, for the plaintiffs. The plaintiffs sold the wine 
to D. & S. N. Greene, on a condition that was not performed, 
and therefore had a right to reclaim it. D’ Wolf v. Babbett, 
4 Mason, 289. Palmer v. Hand, 13 Johns. 434. The money 
advanced on the wine, by the defendants, was repaid before the 
trial; so that they had no legal claim or lien, even if there had 
been no fraud in the Greenes. And as the jury did not agree 
on the point of fraud, judgment for a return should not have 
been entered. ‘The defendants had, at most, only a lien, at any 
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time ; and that lien was discharged before verdict. If the 
Greenes could not hold against the plaintiffs, by reason of fraud, 
the defendants could not. “Wheeler v. Train, 4 Pick. 168. 
Simpson v. MW’ Farland, 18 Pick. 427. 

The plaintiffs may well maintain this action. By the 
“owner” of goods, who is entitled by the Rev. Sts. ¢. 113, 
§ 27, to cause them to be replevied, is meant a special as well 
as a general owner. Williams v. Millington, 1 H. B. 81. 
Willing v. Rowland, 4 Dall. 106, note. 

Crowninshield, for the defendants. If the sale of the wine 
was conditional, the plaintiffs have waived the condition. Long 
on Sales, (Rand’s ed.) 189. 2 Kent Com. (8d ed.) 497. 
Hussey v. Thornton, 4 Mass. 407. Smith v. Dennie, 6 Pick. 
262. Thurston v. Blanchard, 22 Pick. 20. Dresser Manuf. 
Co. v. Waterston, 3 Met. 18. Carleton v. Sumner, 4 Pick. 516. 
Or if they have not waived the condition, yet a bond fide pur- 
chaser will hold against them. And the defendants, having in 
good faith advanced money on the wine, stand on the same 
ground as an actual purchaser. Somes v. Brewer, 2 Pick. 184. 
Root v. French, 13 Wend. 572. Furniss v. Hone, 8 Wend. 
256. Mowrey v. Walsh, 8 Cow. 238. Rowley v. Bigelow, 12 
Pick. 312. Hilliard on Sales, 283. 

The defendants’ lien has not been discharged; and they 
claim a return for the protection of Tyler as well as themselves. 
All the payment that has been made is that of Tyler’s draft ; 
and that was paid after this action was commenced. ‘Tyler has 
a claim on the defendants, under the agreement between them. 
A return is ordered, without an avowry, where property in a 
third person is pleaded in bar or in abatement. Harrison v 
M’ Intosh, 1 Johns. 380. Butcher v. Porter, 1 Salk. 94. See 
also Simpson v. M’ Farland, 18 Pick. 430, 431. Collins v. 
Evans, 15 Pick. 63. Quincy v. Hall, 1 Pick. 360. The 
srounds stated in the specification of defence, filed by the de- 
fendants, are tantamount to a plea of property in another. 

The plaintiffs cannot maintain replevin. The Rev. Sts. 
c. 113, § 27, authorize only “the owner, or the person entitled 
to the possession ” of goods, to “ cause them to be replevied ” 
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The plaintiffs are neither the owners of the wine, nor entitled 
to the possession of it. 

Suaw, C. J. Upon exceptions from the court of common 
pleas, the case appears to be this: The plaintiffs have replevied 
75 baskets of champagne wine, sold by them as auctioneers, in 
New York; and the ground of their case was, that a delivery 
was obtained of the wine to the purchasers, by a fraudulent 
representation on their part, and so the property did not pass to 
them ; and that the defendants, not being purchasers and hold- 
ers for value, at least at the time of the trial, had no better title 
to hold the property against the plaintiffs, than the first pur- 
chasers. 

On the first question, the jury did not agree. On the second 
question, the jury found that the defendants came into possession 
of the property without a knowledge of its having been obtained 
fraudulently, and that they advanced money on it, in good faith; 
and they returned a general verdict for the defendants. 

The court of common pleas, believing that it was not neces- 
sary to the decision of the cause, that the first point of fact 
should be determined, viz. whether the goods were, in the first 
instance, obtained by fraud, rendered judgment for the defend- 
ants for nominal damages and costs, and for a return of the 
goods. ‘Two questions now arise : 

I. Whether the instructions of the court to the jury were 
right, and the verdict well warranted by the evidence. 

II. Whether, upon the facts, the defendants were entitled to 
judgment for a return. 

I. In discussing the first question, it is to be treated in the 
same manner as if the goods had in fact been obtained, by tne 
first purchasers, by fraud; though in justice to them, it should 
be borne in mind that this fact is not proved; and the truth of 
it is assumed only for the purpose of the argument. 

It is a well established rule, that goods obtained by fraud m 
the sale, as by false representations, may be reclaimed by the 
vendor. ‘This does not proceed on the ground that the prop- 
erty in the goods does not pass by the sale, but that the dis- 
honest purchaser shall not hold it against the deceived vendor 
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But it is at the option of the vendor to rescind the contract and 
reclaim the goods, or not. If he elects to rescind and avoid the 
sale, he must do it within a reasonable time after coming to the 
knowledge of the fraud. If he does anything to affirm the 
sale, after a full knowledge of the facts — especially if he suffer 
considerable time to elapse, or if others are induced by his 
affirmance to act —he will not be entitled to disaffirm the sale 
and reclaim the goods. By the contract, the vendee takes the 
property in the goods ; but he takes by title defeasible, because, 
as against the vendor, he cannot honestly, and of course not 
legally, hold them. But this right of reclaiming can be enforced 
only whilst the goods are in the hands, first, of the fraudulent 
purchaser ; or, secondly, of some agent, trustee, or other person 
holding for the use and benefit of the purchaser ; or, thirdly, of 
some one who has taken them of the purchaser, with knowledge 
of the fraud by which they were obtained, or with notice suffi- 
cient to put him on reasonable inquiry, including, tnder this 
head, a mere volunteer, who has obtained the goods without 
paying any valuable consideration. It follows, that a purchaser 
for a valuable consideration, without notice, takes a title from 
the vendee, which is not defeasible, and will therefore hold the 
goods. 

The principle of this rule of law is well illustrated by the 
distinction between this case and that of stolen goods, or goods 
pledged by a factor who was authorized to sell them; in both 
which cases, by the common law, the original owner might reclaim 
them from an innocent-purchaser without notice. In the former 
case, no title passed by the felonious taking, and therefore none 
could be communicated (except by sale in market overt, which 
stands on different grounds,) toa purchaser. In the case of goods 
pledged by a factor, the title, the right of property of the owner, 
was never devested by his own act, or by his authority. The 
factor had a naked authority to sell, and a sale under that au- 
thority would have passed a good title from the owner. But 
the factor had no authority to pledge the goods ; his act in that 
respect was void, and vested no title in the pawnee. Thurston 
v. Blanchard, 22 Pick. 20. Dresser Manuf. Co. v. Waterston, 
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3 Met. 18. But in the present case, the defendants, without 
notice, advanced the full value of the wine. Such an advance, 
in this respect, is equivalent to a purchase for value, and the 
same principle applies. The defendants took a good title, and 
had a right to hold the wine, when the action was brought. 

II. Are the defendants entitled to a return? The general 
issue and notice, in the mode of pleading now established by 
St. 1836, c. 273, are equivalent to an avowry at common law, 
or a plea of property in another, with a suggestion for a return, 
If the defendants had not, at the time of the trial, received the 
full amount for which the wine was pledged, it is clear that . 
they would have been entitled to judgment for a return. But 
it appears that, at that time, they had received a sum of money 
sufficient to pay their claim ; and it is conceded that the money 
was received on a draft which was Tyler’s property, and was 
pledged to them by him. 

1. The pledge by Tyler, though he acted as broker for 
Greene, was of his own property, and in his own name, and 
for himself. It was not a pledge generally for repayment of 
the advance, but was collateral to his undertaking, in behalf of 
Greene, that the wine should come into the defendants’ hands, 
and be of good quality. So far as the wine did come into the 
defendants’ hands, and was of good quality, that is, to the 
extent of the 75 baskets in question, his pledge was redeemed, 
and he was entitled to have it returned, though for the balance 
not received he was liable. But before the question could be 
settled, the defendants collected the whole draft, and to the 
extent to which the pledge of Tyler to them was made good, 
to the same extent he was entitled to have the draft restored. 

2. By the terms of the agreement with Tyler, the defendants 
were bound first to apply the goods in their hands, viz. the 
wine, and could not resort to Tyler’s pledge, until the other 
failed. It now appears that they had a good title to the wine, 
as against the plaintiffs, (being holders for value,) and had a 
right to apply the proceeds thereof to the reimbursement of 
their advance. The fact that the defendants had, in the 
mean time, collected the draft, can make no difference; the 
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proceeds stood in place of the draft itself, and did not enure by 
way of actual payment of the advance, because it was only 
upon a contingency that it was to be so applied; which contin- 
gency had not happened. 

3. By the express terms of the agreement between Tyler and 
the defendants, they stipulated with’ him, in certain events, to. 
deliver back the wine to him; intending thus to secure him, if 
they should require him, as they might, to pay the amount of 
the advance, by taking it out of his own funds collaterally 
pledged to them. Upon that stipulation, he would have an 
action against them, either to return the wine, or to account for 
so much of their money as would be equivalent to its value. 
In either case, they have a right to a return; either, in the 
former case, to make good their obligation to him, or, in the 
latter, to replace the amount of money for which they are liable 
to account ‘with him. We are therefore of opinion, that the 
judgment for a return of the goods was right. 

A question was made, whether under the circumstances dis- 
closed, the plaintiffs have shown such a right of property as 
would enable them to maintain this action. Having decided 
against them, on other grounds, we forbear expressing any 
opinion on this point. 

Exceptions overruled 


————— 


Grorce W. Corrin vs. Freperick A. Heatru & another. 


The husband of a tenant in common of land joined his wife in an agreement with C., 
the cotenant, that a building should be erected on the land, that C. should advance 
the money required for that purpose, and that the wife’s portion of the land should be 
mortgaged to C. by her and her husband, to secure payment of the money to 
be advanced by him for the wife: C. advanced the money, and the building was 
erected: Before such mortgage could be executed, the wife died, leaving an infant 
son, her only heir, and the husband, his father, was appointed his guardian: C. filed 
a bill in equity against the guardian and the infant, praying the court to decree the 
sum, advanced as aforesaid, to be a lien on the infant’s estate, that the same was a 
trust in the infant for C., and that the guardian might be authorized and required to 
mortgage the infant’s portion of the land, to secure payment of the sum so advanced 
and expended. Held, that no lien on the infant’s estate was created by the agreement 
under which C. advanced the money, because that agreement was not binding on the 
infant or his mother, by reason of her coverture. Held also, that if there was any 
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lien on the estate, it could not be enforced by a decree made against the infant 
during his minority. Held further, that the husband was not discharged from his 
personal liability on the agreement. 


Tuis was a bill in equity, of which the following is an 
abstract: The plaintiff is executor of the last will of Peleg 
Coffin, which was proved and allowed in April 1805, and by 
which the testator devised all his real estate, and the income 
of his personal property, to Eunice Coffin his wife, for life, re- 
mainder to his three children, viz. Mary, now widow of Peter 
Easton, Elizabeth B., then single, and George W.., the plaintiff, 
and their heirs and representatives, respectively. 

Elizabeth B. afterwards married Andrew E. Symmes, and 
died intestate, leaving two children, viz. Eliza C. and Mary 
Ann §., her only heirs. Mary Ann §8. afterwards married 
Frederick A. Heath, one of the defendants, and died intestate, 
leaving a son, Elliot S. Heath, the other defendant, her sole 
heir, now a minor under the guardianship of his father, the 
said Frederick A. 

The testator died seized of a lot of land, of great value, at 
the corner of Water and Devonshire Streetsin Boston. On this 
lot, the said Eunice, with the approbation of the reversioners, 
erected buildings, which were destroyed by fire, in October 
1835. As she had not funds sufficient to erect new buildings, 
and as she and all the reversioners deemed it for their interest, 
respectively, that new buildings should be erected, an agree- 
ment was made with Charles C. Little, by which he undertook 
to erect a substantial ware house on said land, and to take a 
lease thereof, when completed, for ten years, at a yearly rent 
of $1120, he paying taxes. Said Eunice was to contribute 
$4000, and all the remaining materials of the old buildings, to 
the erection of the new one, and any additional sum, required 
for the completion of said new building, was to be advanced 
by the reversioners, and said Little was to pay seven per cent. 
thereon, by way of additional rent, and also to pay for all 
repairs of the premises during his said term. 

Under this agreement, the ware house was erected, and a 
_lease was given by said Eunice to said Little, by which a yearly 
7 * 
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rent of $2136, payable quarterly, was reserved. The said 
Mary Kaston, Eliza C. Symmes, Mary Ann S. Heath, and Fred- 
erick A. Heath, were unable to advance their aliquot shares of 
the sum required to complete said ware house; and the plain- 
tiff, at their request, advanced the whole sum, under an agree- 
ment that they would repay him, with interest at six per cent., 
in the following proportions, viz. Mary Easton one third; Eliza 
C. Symmes one sixth; Mary Ann S. Heath one sixth; to 
secure payment of which, they were to mortgage to the plain- 
tiff their respective shares in said premises. On the faith 
of this agreement, the plaintiff advanced $11,760, which was 
judiciously expended in the erection of such a ware house as 
has greatly enhanced the value of said estate and the interest 
of the reversioners therein. 

The said Eunice died on the 5th of December 1838. Mary 
Easton and Eliza C. Symmes executed mortgages to secure the 
plaintiff for his said advances made for them, pursuant to the 
aforesaid agreement ; but before Mary Ann 8S. Heath could ex- 
ecute such mortgage, she died, leaving the aforesaid Elliot 8. 
Heath, her only child and heir, to whom her estate descended. 

The plaintiff applied to said Frederick A. Heath, and re- 
quested him, as guardian of said Elliot S., his son, to execute a 
mortgage of the estate of his son in the premises, to secure the 
repayment of one sixth of the sum advanced as aforesaid. But 
said Heath, not supposing that he was authorized to execute 
such mortgage, declined’ so to do; admitting, at the same time, 
the justice of the plaintiff’s claim. 

The prayer of the bill was, that the court would declare the 
sum of money, advanced by the plaintiff, a lien on the land and 
ware house; that the same descended to Elliot S. Heath, 
charged with said lien; that the same was a trust in said Elliot 
S. for the plaintiff; that as said Elliot S., being an infant, is not 
legally competent, the said Frederick A., as his guardian, might 
be authorized and required to execute such trust; by mort- 
gacing, on just and reasonable terms, the estate of said infant, 
to secure the repayment of the proportional part of the money 
advanced and expended by the plaintiff for the benefit of all 
coneermed ; and for such further relief, &c. 
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The answer of Elliot S. Heath, made by Frederick A. Heath, 
his father and guardian, admitted that the matters, in the bill 
alleged, were true. 

C. P. Curtis, for the plaintiff. The facts in this case show, 
at least, an implied trust sufficient to establish a lien. Where 
a part owner of real estate expends money, bond fide, for sub- 
stantial improvements, the other: part owners are bound in 
equity to contribute, and there is a lien on the estate. Jeremy 
Eq. Jurisd. 86. Sugd. Vend. c. 15, $1. Cawdor v. Lewis, 
1 Younge & Collyer, 427. Hibbert v. Cooke, 1 Sim. & Stu. 
552. 2 Story on Eq. $$ 1234-1236. King v. Thompson, 9 
Pet. 204. Hays v. Wood, 4 Rand. 272. 

B. R. Curtis, for the defendants. The answer can have no 
effect on the infant defendant, and cannot even be read as 
evidence against him. 2 Vent. 72. 3 P. W. 237. 1 Ball 
& Beat. 553. And independently of the answer, no lien is 
shown. ‘The cases cited for the plaintiff differ from this. In 
those, the party for whose benefit improvements were made, 
was interested in the estate at the time they were made. In 
this case, the infant’s father had no interest, when the ware 
house was erected. He might become, as he afterwards did, 
tenant by the curtesy. And the infant’s mother was a feme 
covert, and could not make a binding contract. Besides; this 
is not a trust of which the court will take cognizance, if it be 
any trust at all. Gould v. Gould, 5 Met. 274. 

Where an infant’s inheritance is to be affected, he must have 
notice to show cause, and six months after he comes of age are 
generally allowed to him for that purpose. Harris v. Youman, 
1 Hoffm. R. 178, and cases there cited. 

Witpr, J. Two questions are raised on the bill and an- 
swer: Ist, Whether the plaintiff has any equitable lien on the 
estate described in the bill; and 2d, if he has, whether he is 
entitled to the relief prayed for, during the minority of Elliot 8. 
Heath, one of the defendants. 

By the common law, where one joint-tenant or tenant in 
common of a house or mill is willing to repair, and the others 
will not, he who is willing to repair has a right to make all 
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necessary and useful repairs, and may have his writ de repara- 
tione facienda against the other tenants, to obtain contribution. 
To sustain such an action, there must be a request to join in 
the reparation, and a refusal; and the expenditures must have 
been previously made. This writ, therefore, would not lie 
where the repairs had been made under an agreement, express 
or implied. 4 Kent Com. (3d ed.) 370. 2 Story on Eq. 
§$ 1235. But the doctrine of contribution in equity is more 
ample than at law, and is founded on the principle that where 
parties stand in @quali jure, equality of burthen becomes equity. 
And so if repairs be made and paid for by one of the tenants, 
for the common benefit of the other tenants, they, in equity, 
would be held to contribute ratably for such useful expenses. 
And not only would they be personally liable to contribution, 
but their estates also would be subjected to a lien, whether the 
tenants agreed to repair or not, if by the repairs a common 
benefit has been conferred on the owners, so that ex @quo et 
bono they ought to pay for such a benefit. 1 Eq. Cas. Ab. 291. 

eremy Eq. Jurisd. 86. Percy v. Millaudon, 18 Martin, 616. 
2 Story on Eq. $ 1236. 

To apply these principles to the present case, it appears 
clearly that Frederick A. Heath is lable to contribution, by his 
express agreement. That was a valid agreement, and the plain- 
tiff had a lien on his estate in the premises, which has been 
defeated, it is true, by the death of his wife ; but that does not 
discharge him from his personal liability. If Elliot S. Heath, 
his son, be bound to contribute, the father may have recourse 
to him for indemnity. And if he should receive the rents 
during the minority of his son, he will be entitled to retain 
them, by crediting them in his account of guardianship. If the 
son be not liable, and there be no lien on his estate, the loss 
must fall on his father, rather than on the plaintiff. 

But, admitting that there is a lien on the estate of Elliot S. 
Heath, and that to avoid circuity of action the plaintiff might 
enforce his claim of contribution against him or his estate; the 
question then is, whether the claim can be enforced during his 
minority; and we are of opinion that it cannot. No decree 
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can be made against an infant, without having a day given him 
to show cause, after he comes of age. 2 Mad. Ch. Pract. 352. 
So if there be several parties to a suit in chancery, and it ap- 
pears that any one of the defendants is an infant, and a decree 
is prayed against him, he must have a day given him to show 
cause, after he shall attain his age of 21 years; and he is to be 
served with process for that purpose. According to the English 
rule, six months are allowed to show cause why the decree 
against him should not be made absolute. If an answer be put 
in by his guardian, it will not conclude him, nor can it be read 
against him ; but he may put in a new answer, and make a new 
defence ; so that the previous decree is of no force against him, 
unless made absolute after he has failed to show cause. Sayle . 
& Freeland’s case, 2 Vent. 350, 351. 2 Fowler’s Exch. Pract. 
(2d ed.) 170-172. Thomas v. Gyles, 2 Vern. 232. Harris 
v. Youman, 1 Hoffm. R. 178, and cases there cited. This 
privilege of an infant does not depend on his right to have the 
parol demur. ‘That right has been abolished in England and 
in New York ; yet it has since been held, both in England and 
in New York, that the rule giving an infant a day, after his at- 
taining his majority, to show cause, is still in force. There are 
many cases where the infant may be bound, and his estate may 
be bound or disposed of by his guardian; but these cases de- 
pend on statutes, such as the law relating to the partition of 
real estate; sales by guardians, by license, &c. But there is 
no statute which authorizes the guardian to sell the minor’s es- 
tate, or to mortgage it for the security of the plaintiff. Nor 
has the court power to give him any such authority. 

And besides ; if there be any lien on the minor’s estate, it is 
not created by the agreement under which the plaintiff made 
his advances. Neither he, nor his mother, was bound by that 
agreement, by reason of her coverture. We think, therefore, 
that if any bill could be now sustained, it would be for the pur- 
pose of restraining the minor and his guardian from taking any 
share of the rents and profits, until the minor shall arrive at full 
age, unless they pay or secure to the plaintiff such portion of 
the money advanced, as ex equo et bono the minor will be bound 
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to contribute, on his arrival at full age. It is not stated in the 
bill, nor was it suggested in the argument of counsel, that the 
guardian has claimed any part of the rent of the store; and if 
the plaintiff should receive the minor’s share of rent, he may be 
fully indemnified, before the minor may arrive at full age. 

And furthermore; we are inclined to the opinion, that if 
Elliot S. Heath were not a minor, the plaintiff would be held to 
look to the rents for his indemnity, as he was in no respect 
bound by the agreement of his parents. If his mother had been 
bound by that agreement, the plaintiff’s claim would rest on 
different principles. But the agreement, on her part, was void, 
and consequently could not bind her heir. It seems therefore, 
in equity, that the plaintiff must look to the rents of the estate 
for contribution and indemnity, and that the defendant will not 
be bound to contribute, until he shall claim his share of the 
rents ; although, before the plaintiff shall be fully indemnified, 
the defendant may arrive at full age. But however this may 
be, we are of opinion, that during the minority of Elliot S. 
Heath, the plaintiff is not entitled to the relief prayed for, and 
that it would be useless to enter a decree against the infant, 
which could not be made absolute against him until after his 
coming of age. 

Bill dismissed without prejudice. 


Epwarp Denny & another vs. Ricuarp C. Casor & others. 


By an agreement between A. and B., A. was to supply B. with stock to be manufactured 
into cloth, at his mill, on A.’s account, and B. was to manufacture the stock into 
cloth, and to deliver the cloth to A., for a certain sum per yard: A. also engaged, 
that if B. should fulfil his said agreement to manufacture and deliver the cloth, A. 
would pay him one third part of the net profits of the business. Held that this 
agreement did not make A. and B. partners, either between themselves, or as to 
third persons. 


Assumpsir to recover $673:02, the amount of a bill of goods 
sold and delivered. The action was brought against R. C. 
Cabot, R. Appleton and John Greenough, partners under the 
firm of Cabot, Appleton & Co., and Hiram Cooper. Said 
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Cooper was defaulted before trial. Trial before Wilde, J., who 
made the following report thereof : 

It appeared that on the 2d of January 1841, an agreement 
was entered into between Cabot, Appleton & Co. and Hiram 
Cooper, as follows : 

“Memorandum of agreement, made the second day of January 
1841, by and between Cabot, Appleton & Co., of Boston, on 
the one part, and Hiram Cooper of Holliston, on the other 
part. 

“Whereas said Cooper is lessee of a certain mill and ma- 
chinery in Milford, suitable for the manufacture of satinets and 
jeans, (owned by Wm. Whitney,) it is agreed that said Cabot, 
Appleton & Co. shall: supply said Cooper with stock, to be - 
manufactured into satinets on their account, on the following 
named terms: To say, said Cooper agrees to cause to be 
manufactured the stock furnished, into satinets, in the best 
manner, to be thoroughly made in a workmanlike manner in 
every respect, and of usual width, and of such colors and style 
as required by said Cabot, Appleton & Co., (excepting blue 
color,) for which he shall receive at the rate of fourteen cents 
per yard for pulled wool, and fourteen and one half cents: per 
yard for fleece wool, payable quarterly by acceptances at 60 
and 90 days. Said Cooper shall deliver the goods well packed 
in boxes, at his own expense, in Boston. And he shall receive 
the stock, without expense to him, at the mill. 

“In consideration of the foregoing, and upon condition of the 
performance of the same, as agreed by said Cooper, said Cabot, 
Appleton & Co. agree to pay him one third part of the net 
profits on the business, to be computed as follows, viz.; they 
are to charge a commission and guaranty on gross sales of six 
per cent., also all premiums, insurance, transportation, and ex- 
penses as usual, with interest. In respect to the manufacture 
of jeans, that shall be determined hereafter, as well as the terms 
upon which they shall be made. 

“It is agreed that wool shall be furnished of good, fair quality, 
American wool, and suitable warps. 

“'This agreement to continue in force for the period of six 
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months from date, with three months’ notice by both, or either 
party, previous to the termination herein named. 
Cabot, Appleton & Co.” 

It also appeared that, a few days before the 15th of January 
1841, Cooper applied to the plaintiffs to supply dye stuffs and 
other manufacturing articles for said mill, and told the plaintiffs 
he had entered into a contract with Cabot, Appleton & Co., 
and showed to them the contract in writing, above set forth. 

It was not one purchase, but supplies for the mill, that Cooper 
wanted. ! 

The usual time of credit was six months; and Cooper said 
he would give the plaintiffs drafts on Cabot, Appleton & Co., 
which they would accept. ‘The articles charged in the bill 
(and which are the subject of this suit) were delivered by the 
plaintiffs, at various dates, between January 15th and April 14th 
1841, and most of them on Cooper’s written orders brought 
from Milford by a teamster, who carried the articles to the mill. 
The plaintiffs charged the articles, in their books, to Cooper. 

All the articles, so supplied by the plaintiffs from time to 
time, and delivered at the mill, are articles used in the manu- 
facture of satinets, and put into the cloth, or used in clean- 
ing and preparing the wool for manufacture, except certain 
leather, &c. amounting to $52°88, which are articles used 
about machinery only. 

After the delivery of all the articles, Cooper drew a draft, for 
the amount, on Cabot, Appleton & Co., payable to the plain- 
tiffs in six months from the average time when the money was 
to become due, which draft the plaintiffs presented to the 
drawees for acceptance, and acceptance was refused. 

Previously to Cooper’s application to the plaintiffs for any of 
the articles above mentioned, he had failed, owing the plaintiffs, 
who had lost their debt; he having been discharged under the 
insolvent law of Massachusetts, and having no property. 

Cooper run the mill from January 2d until about the 11th 
of May, 1841, when he failed. During that time, he manufac- 
tured no goods, except under the foregoing agreement with 
Cabot, Appleton & Co. The goods, as manufactured, were sent 
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to Cabot, Appleton & Co., who sold them, and received the 
proceeds, except a few pieces which Cooper sold at the mill, 
and which were charged to him in account, by Cabot, Apple- 
ton & Co. Some of the dye stuffs remained on hand at the mill, 
when Cooper left it, and he carried them off. And he sold 
some other of said articles bought of the plaintiffs, before he left. 

The case was taken from the jury, by consent, and reserved 
for the consideration of the court. Cabot, Appleton & Co., to 
be defaulted, if the court are of opinion that the plaintiffs are 
entitled to recover of them, and judgment to be rendered against 
them and Cooper: Otherwise, the plaintiffs to discontinue 
against Cabot, Appleton & Co. The court to draw all such 
inferences of fact, as a jury would be warranted in drawing © 
from the facts above disclosed. . 

English, for the plaintiffs. Does the contract now before 
the court constitute a partnership between the defendants, 
either inter se or as to third persons? Community of property 
and profits, as a general rule, constitutes a partnership inter se. 
It is not essential that there should be a community of interest 
in .the property and also a community of profit and loss. If 
the whole property belongs to one, yet if there is a community 
of profits, or of profits and loss, there is a partnership inter se 
as to profits and loss. Joint interest in profits only may not 
constitutea partnership as to third persons. But where two or 
more have a joint interest in losses as well as profits, they are 
partners as to third persons. And a stipulation by-one partner 
to indemnify another against loss does not affect third persons ; 
- but is only a personal indemnity. Ex parte Rowlandson, 1 
Rose’s Bankr. Cas. 91. Ex parte Hamper, 17 Ves. 404. Ex 
parte Langdale, 18 Ves. 300. Walden v. Sherburne, 15 Johns. 
409. Champion v. Bostwick, 18 Wend. 182, 183. Cushman 
v. Bailey, 1 Hills (N. Y¥.) Rep. 526. Turner v. Bissell, 14 
Pick. 192. Cobb v. Abbot, 14 Pick. 292. Muster v. Trump- 
bour, 5 Wend. 274. Note to Waugh v. Carver, in Smith’s 
Leading Cases, 363. Tench v. Roberts, Mad. & Geld. 145, 
note. Green v. Beesley, 2 Bing. N. R. 108. Story on 
Part. $$ 23, 27, 36 and note (2). Bucknam v. Barnum, 15 


Connect. 67. ‘ 
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The defence, in this case, will be put upon the shadowy dis- 
tinction (disapproved by Lord Eldon) between agency to be 
paid for from profits, and an ownership of property, or a share 
of gain and loss ; and upon a refinement as to the meaning of 
a participation in profits, “‘ as profits,’ which will render a per- 
son liable to third persons, asa partner. By profits “as profits,” 
nothing more nor less is meant than net profits. Story on Part. 
$34. See also Dry v. Boswell, 1 Campb. 329. Bond v. Pit- 
tard, 3 Mees. & Welsb. 360. Coppard v. Page, Forrest, 1. 
Perrott v. Bryant, 2 Younge & Collyer,61. Sharing in profits 
necessarily imports a sharing in losses; for the profits are 
more or less, according to the losses. Grace v. Smith,2 W. 
Bl. 998. Dob v. Halsey, 16 Johns. 40. 15 Connect. 72. 
The case of Cheap v. Cramond, 4 Barn. & Ald. 663, proceeded 
on the distinction between gross proceeds and net profits. 

By the contract in question, Cooper is to pay for a guaranty. 
Why should the other parties charge him with a guaranty on 
their own goods, if he had no interest in them ? 


It will not be denied, that Cooper had a right to an account ‘3 


from the others; and this is one of the tests of a partnership. 
There is also, in this case, another test: The goods sued for 
were bought for the purposes of the joint business, and with a 
view to a subsequent sale on joint account; that is, a sale in 
which each was interested in profit and loss. See Gouthwaite 
v. Duckworth, 12 East, 421. Coope v. Eyre, 1 H. B. 37. Fe- 
lichy v. Hamilton, 1 Wash. C. C. 491. Everitt v. Chapman, 6 


Connect. 351. Holmes v. United Ins.. Co. 2 Johns. Cas. 332. 


Post v. Kimberly, 9 Johns. 470. 

C. P. Curtis & B. R. Curtis, for Cabot, Appleton & Co. 
This case must be decided on the particular terms and effect of 
the contract ; as the adjudged cases form no general and clear 


abstract rule. The contract states that Cabot & Co. are to — 


employ Cooper to make cloth on their account, and that he 
shall make it as they shall direct, from their stock, and receive 
a certain sum per yard, as pay for his labor and the use of his 
mill. ‘Thus far, there is mere agency, and no partnership, on 
the part of Cooper. The only matter, that can raise a doubt, 
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is the agreement to pay him one third of the profits, “on con- 
dition,’ &c. No community of profits was provided for. 
Cooper was to have a certain sum, at any rate; and that sum 
might have given him a profit, though there ahbuld have been 
a loss on the business. But if that sum would not have been 
a profit, then he might not have shared profits, because of the 
condition. Cabot & Co. were to pay Cooper a part of the profits, 
conditionally. He had no authority to decide what kinds of 
goods should be made, and no control of the sale of them. 
The case therefore comes within the rule, which is ,correctly 
. stated in Collyer on Part. 18: “If one be a mere servant or 
agent of the other, and receive his share of the profits in leu of 
wages, then, as there is no mutuality between the parties, there 
is no partnership.” 

Cooper doubtless had a right to an account ; and so he would 
have had, if the contract had been that he should have a sum 
equal to a given share of the profits. This therefore does not 
show his right or liability as a partner. 17 Ves. 404. Gow on 
Part. 19. To show this, it must be shown, that he has also a 
specific lien, or a preference in payment over other creditors. 
Cary on Part. 11, note (i). 

The decisions, it is true, proceed on a somewhat shadowy 

distinction between partnership and agency; and though Lord 
_ Eldon intimated that the distinction was not established upon 
due consideration, ee Ves. 404,) yet he admitted that it was 
established. 
_ Where the parties intend to create an agency, a participa- 
tion in the profits, without a participation in the loss, will not 
create a partnership. ‘The only difference between the plain- 
tiffs’ counsel and us is on the question— what makes a par- 
ticipation in loss? We deny that an interest in net profits 
subjects a party toloss. If it does, then the decisions are wholly 
irreconcilable. 

Vanderburgh v. Hull, 20 Wend. 70, supports two positions : 
Ist. ‘That there may be a sharing in profits without a shar- 
ing in losses: 2d. That sharing in net profits does not neces- 
sarily constitute a partnership. The cases of Turner v. Bissell, 
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14 Pick. 192, and Loomis v. Marshall, 12 Connect: 69, are 
hardly distinguishable from that at bar. 

In Miller v. Bartlet, 15 S. & R. 187, an agreement between 
A. & B., that B. should receive a certain commission on the 
profits of goods sold, in addition to a certain salary, was held 
not to constitute him a partner. The intention of the parties, 
in such cases, settles the question of agency or partnership. 
Story on Part. $48. See also $$ 32, 36, 38, 41, 43 —47. 

Cabot & Co, were to charge for a guaranty. It is asked why 
they should make this charge, if Cooper had no property in the 


goods? We answer by asking, why should they charge for a. 


guaranty, if the property in the goods belonged to Cooper and 
them as partners ? 

Gardiner,in reply. The rule cited from Collyer on Part. 18, 
is not supported by any decided case; and the case at bar is 
not within even that rule. See Ferry v. Henry, 4 Pick. 75. 
Bailey v. Clark, 6 Pick. 8372. The contract between Cooper 
and Cabot & Co., was not one for personal service ; because 
Cooper did not engage for mere service, but to buy stock, &c. 
and sell for joint account; because he was, in effect, to share 
in the loss, as he must have contributed to the advances of 
Cabot & Co., if they had advanced beyond their two thirds ; 
because he had the power of sale, (subject only to the lien of 


Cabot & Co.,) like any other partner: And he did sell goods . 


at the mill, and was charged by Cabot & Co. for such sales, in 
their account. He also bought on joint account, as the product 
became joint property. ~Hazard v. Hazard, 1 Story Rep. 371 

It has been argued, that as Cooper had only a conditional 
interest in the profits, he was not a partner. But such condi- 
tional or contingent interest in profits makes a partner. Col- 
lyer on Part. 22. All profits of one partner depend on the con- 
tingency of his fidelity to the firm. Story on Part. $ 169. 

The case cited from 15 8. & R. 137, is not in point, as it 
was not a case of net profits. ‘The case in 20 Wend. 70, isa 
solitary one, which does not seem to have been much consid- 
ered: The question there was as to the competency of a 
witness. Loomis v. Marshall, 12 Connect. 69, seems to be 
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inconsistent with Everitt v. Chapman, 6 Connect. 351, and was 
so considered by Williams, C. J., who dissented from the opin- 
ion of the other judges. 

If the contract in question is obscure, the plaintiffs must 
prevail; for they have been misled.* 

Witps, J. This was an action of assumpsit for goods sold 
and delivered, and the general question is, whether all the de- 
fendants are liable, or Cooper alone, to whom the goods were 
delivered and charged in the plaintiffs’ books of account. This 
question depends on the terms of the contract between the de- 
fendants, made previous to the delivery of the goods. 

By the terms of this contract, it is manifest, we think, that 
the defendants had no intention to create a partnership in the 
business referred to in the contract, and that inter sese no such 
partnership was created. ‘The agreement was that Cooper 
should manufacture satinets for Cabot, Appleton & Co., the 
other defendants, on the terms stipulated. The stock was to 
be. supplied by the latter, and the satinets were to be of such 
colors as they should direct, and, when manufactured, were to 
be delivered to them. ‘The satinets were therefore unquestion- 
ably the property of Cabot, Appleton & Co. They were bound 
to pay Cooper for all satinets made by him, at the rate of 14 
cents per yard for pulled wool, and 144 cents for fleece wool, 
and, in addition, to pay him one third part of the net profits of 
the business, after deducting a charge of commission and guar- 
anty on gross sales, of six per cent., and all premiums, insur- 
ance, transportation and expenses, with interest. In this 
manner, the compensation to Cooper for his services was to be 
ascertained; but he had no title to any share of the satinets, 
nor any lien there@n. 

But it is contended by the plaintiffs’ counsel, that if the de- 
fendants were not partners inter sese, they were nevertheless 
liable, as partners, to third persons; because, if here was no 


* Another question was argued by the counsel, viz. whether the plaintiffs did 
not sell to Cooper, relying on his sole credit, and therefore had no claim on the 
partnership, if Cooper were a partner. As it became unnecessary for the court 
to decide this question, the arguments on it are omitted. 
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community of interest in the property, there was a community 
of interest in the profits, which renders them liable, as partners, 
to third persons. On this point the distinction appears to us to 
be well established, that a party, who participates in the profits of 
a trade or business, and has an interest in the profits, as profits, 
is chargeable as a partner, with respect to third persons; but if 
he is only entitled to receive a certain sum of money, in propor- 
tion to a given quantum of the profits, as a compensation for 
his labor and services, he is not thereby liable to be charged as 
a partner. Turner v. Bissell, 14 Pick. 192. Loomis v. Mar- 
shall, 12 Connect. 69. Rice v. Austin, 17 Mass. 197. Per- 
rine v. Hankinson, 6 Halst. 181. 3 Kent Com. (8d ed.) 33. 
Gow on Part. 14-21. Story on Part. c.iv. It is true that 
Lord Eldon has expressed a doubt of the soundness of this dis- 
tinction. In Ex parte Hamper, 17 Ves. 404, he says, “the 
cases have gone to this nicety, (upon a distinction so thin, that 
~ cannot state it as established upon due consideration,) that if 
a trader agrees to pay another person, for his labor in the con- 
cern, a sum of money, even in proportion to the profits, equal 
to a certain share; that will not make him a partner; but if he 
has a specific interest in the profits themselves, as profits, he is 
a partner.” He admits, however, that the law of partnership 
is thus settled. Ex parte Watson, 19 Ves. 459. Ex parte 
Rowlandson, 1 Rose, 92. And this distinction has been con- 
firmed by numerous subsequent decisions. In Cutler v. Win- 
sor, 6 Pick. 335, it was decided, that an agreement between 
the owner and master of a vessel to divide the earnings of the 
vessel between them, after deducting certain fixed charges, 
did not render them liable to third persons, as partners. In 
that case, the deduction was from the gf®ss earnings. And 
the agreement is substantially the same in the present case. 
For although, in terms, the agreement was to pay Cooper one 
third of the net earnings, yet that is explained by the words 
immediately following, by which it appears that Cooper was 
entitled to one third of the gross profits, after deducting certain 
specified charges ; and that in no event was he to be liable for 
any losses. So the agreement in this case is precisely similar 
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to that in Loomis v. Marshall, 12 Connect. 69. In that case, 
French & Hubbell agreed with Marshall to manufacture his 
wool into cloth, and he agreed to give them, for their services 
and the materials they should furnish, a certain proportion of 
“the net proceeds of all the cloths, after deducting incidental 
and necessary expenses of transporting, and other proper 
charges of sale.” It was not expressed in terms, to be for such 
compensation, but such the court held was the legal meaning 
of the agreement. ‘This case was very ably discussed by the 
learned judge who delivered the opinion of the court, and, as it 
seems to us, the decision is fully sustained by well established . 
principles. So in Reynolds v. Toppan, 15 Mass. 370, it was 
agreed between the master and owner of a vessel, that the 
latter was to receive two fifths of the net earnings of the vessel ; 
and it was held that this did not render him liable as a partner. 
So in Vanderburgh v. Hull, 20 Wend. 70, where a person was 
employed as an agent in conducting the business of a foundry, 
dt a salary of $300; and in addition thereto he was to receive 
one third of the profits of the foundry, if any were made ; and 
he had nothing to do with the losses; it was held that the 
agent was not, either as to his employers or third persons, a 
partner. So in Turner v. Bissell, 14 Pick. 192, it was agreed 
that Bissell was to furnish wool to be worked into satinets by 
Root, who was to find and pay for warps for the same, and 
Bissell was to pay Root for working the wool, finding the 
warp, &c., 40 per cent. on the sales of the satinets. It was 
held that the defendants were not partners inter se, nor as to 
third persons. 

These cases appear to us fully to support the defence in the 
present case. Some of them may perhaps appear to clash with 
the distinction (laid down by Lord Ellenborough in Dry v. 
Boswell, 1 Campb. 329, and recognized in other cases) be- 
tween sharing the gross earnings and sharing the net earnings 
of a business or adventure. But however this may be, we 
think there is no sound distinction between an agreement to 
pay to a party a certain share of the gross profits, and an 
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agreement to pay a certain share of the net profits, as explained 
in the present contract; the clear meaning of the terms of 
which is, that Cabot, Appleton & Co. were to pay Cooper one 
third part of the profits, after making certain specified deduc- 
tions therefrom, and Cooper clearly was not to be liable for any 
losses. If he had stipulated for a share in the profits, (whether 
gross or net profits,) so as to entitle him to an account, and to 
give him a specific lien, or a preference in payment, over other 
creditors, and giving him the full benefit of the profits of the 
business, without any corresponding risk in case of loss ; justice 
to the other creditors would seem to require that he should be 
holden to be liable to third persons, as a partner. But where a 
party is to receive a compensation for his labor, in proportion 
to the profits of the business, without having any specific lien 
upon such profits, to the exclusion of other creditors, there 
seems to be no reason for holding him liable, as a partner, even 
to third persons. ‘This distinction is supported by Cary, in his 
treatise on partnership, and Chancellor Walworth considers it 
as a sound one, in Champion v. Bostwick, 18 Wend. 184. 
And it is adopted with approbation by Chancellor Kent, in his 
commentaries. 3 Kent Com. (4th ed.) 25, note. The remarks 
of Judge Story on these distinctions are very forcible, and seem 
to us to be founded on sound principles. “The question in all 
this class of cases,” he says, “is first to arrive at the intention 
of the parties inter sese ; and secondly, if between themselves 
there is no intention to create a partnership, whether there is 
any stubborn rule of law, which will nevertheless, as to third 
persons, make a mere participation in the profits conclusive that 
there is a partnership.”’ — “It is said, ‘every man, who has a 
share in the profits of a trade, ought also to bear his share of 
the loss, as a partner.’ Ina just sense, this language is suffi- 
ciently expressive of the general rule of law ; but it is assuming 
the very point in controversy, to assert that it is universally true, — 
or that there are no qualifications, or limitations, or exceptions 
to it. On the contrary, the very cases alluded to by Lord 
Eldon, in the clearest terms establish that such qualifications, 
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limitations and exceptions do exist.” Story on Part. ¢$ 36. 
« Admitting, however, that a participation in the profits will 
ordinarily establish the existence of a partnership between the 
parties, in favor of third persons, in the absence of all other 
Opposing circumstances ; the question is, whether the circum- 
stances, under which the participation exists, may not qualify 
the presumption, and satisfactorily prove, that the portion of the 
profits is taken, not in the character of a partner, but in the 
character of an agent, as a mere compensation for labor and 
services. If the latter be the true predicament of the party, 
and the whole transaction admits, nay, requires, that very inter- 
pretation, where is the rule of law, which forces upon the trans- 
action the opposite interpretation, and requires the court to 
pronounce an agency to be a partnership, contrary to the truth, 
of the facts, and the intention of the parties? Now, it is pre- 
cisely upon this very ground, that no such absolute rule exists, 
and that it isa mere presumption of law, which prevails in the 
absence of controlling circumstances, but is controlled by them, 
that the doctrine in the authorities alluded to is founded ;” 
“and there is no hardship upon third persons, since the 
party does not hold himself out as more than an agent. This 
qualification of the rule (the rule itself being built upon an arti- 
ficial foundation) is, in truth, but carrying into effect the real 
intention of the parties, and would seem far more consonant to 
justice and equity, than to enforce an opposite doctrine, which 
must always carry in its train serious mischiefs or ruinous re- 
sults, never contemplated by the parties.” $38. 

_ These well founded remarks and considerations have great 
weight, and a very decisive bearing on the present case. It 
seems to us very clear, that the defendants never contemplated 
a partnership, by the contract between them. ‘The property 
and the profits of the transaction belonged to Cabot, Appleton 
& Co. They, it is true, were bound to pay to Cooper a sum 
equivalent to a third part of the profits ; but if they failed so to 
do, Cooper’s remedy would be by action on the contract. But 
he had no lien on the property or profits, so as to give hima 
preference over other creditors. Cooper, when he applied to 
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the plaintiffs to supply him with the articles charged, showed 
them the contract in question, and they must be presumed to 
have known that the contract did not create a partnership; so 
that credit was given, and the sale was made, to Cooper alone. 
But whether, in truth, such was the case or not, we are of opin- 
ion that the plaintiffs have no right of action against Cabot, 
Appleton & Co. ; and according to the agreement of the par- 
ties the plaintiffs must discontinue as to them, and judgment is 
to be rendered for them for their costs. 


CaroutinE M. Mansrieitp, Administratrix vs. Retier Sumner, 


Executrix. 


Where an officer sells attached goods on mesne process, pursuant to the Rev. Sts. 
c. 90, § 57, and after the suit on which they were attached is dismissed, the defend- 
ant in that suit brings an action against the officer to recover the proceeds of the 
goods, the officer may defend by showing that the goods were the property of a third 
person, who has recovered or demanded satisfaction of him for seizing them ; but the 
burden of proof, to support such defence, is on the officer. 

A deputy sheriff, having attached goods, in a suit brought by F. against M., sold them 
on mesne process, pursuant to the Rey. Sts. c. 90, § 57, and held the proceeds: M. 
died, and his administratrix and F., and A., a creditor of F., executed an indenture, 
in which it was agreed that said deputy should pay, (and he was therein directed and 
gequested to pay,) part of said proceeds to M.’s administratrix, and the residue to A., 
and that F.’s suit against M. should be dismissed: The deputy paid M.’s adminis- 
tratrix accordingly, and made part payment to A., and said suit was dismissed ; but 
he neglected to pay A. in full: M.’s administratrix thereupon sued the sheriff for the 
deputy’s default in not paying over the balance of said proceeds, Held, that the 
sheriff was answerable to her for this default of the deputy. 


Tuis was an action by the administratrix of Joseph Mans- 
field against the executrix of Charles P. Sumner, late sheriff of 
Suffolk, for an alleged default of Charles D. Coolidge, formerly 
a deputy of said Sumner. ‘Trial before Wilde, J., who made 
the following report of the case: 

The writ was dated October 27th 1840, and the declaration 
contained two counts in trespass and one in trover. ‘The 
counts in trespass were alike, except that in the first, the tres- 
pass was alleged to have been committed by the sheriff, through 
the instrumentality of Coolidge, and in the second, by the 
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_ sheriff personally ; and they both alleged the taking and carry- 
ing away of “certain goods and chattels, viz. certain logs of 
mahogany and other merchandize, of the value of $10,000, of 
Joseph Mansfield.” The defendant pleaded the general issue, 
(which was joined,) and filed a specification of defence. Upon 
the trial, the plaintiff, to maintain the issue on her part, offered 
in evidence a writ against her intestate, at the suit of Thomas 
N. French, dated August Ist 1837, and returnable at the fol- 
lowing October term of the court of common pleas for the 
county of Suffolk, with the return of said Coolidge indorsed 
thereon, setting forth that he had attached, as the property of 
said Joseph Mansfield, a cargo of mahogany and honey, then 
on board the brig Benjamin, in the port of Boston. The plain- - 
tiff then proved that said cargo had been sold, by direction of 
French, pursuant to the Rev. Sts. c. 90, and that the proceeds 
of sale, amounting to $7645-26, were received by said Coo- 
lidge; that said Mansfield died about the 12th of April 1839, 
and that the action of French against him, in which said cargo 
had been attached, was dismissed by consent, at the July term, 
1840, of said court of common pleas, neither party claiming 
costs; and that a balance of said proceeds remained in Coo- 
lidge’s hands, at the commencement of the present action, 
amounting to $1451-:18, which had been duly demanded of 
him by the plaintiff, and was now claimed by her. 

The defendant, to maintain the issue on her part, called the 
said Thomas N. French as a witness, who testified as to his 
connection in business with said Joseph Mansfield, who was to 
_ reside at Hayti, buy cargoes there, and consign them to the 
witness, and who did reside there from 1834 to 1837, and buy 
and consign cargoes accordingly ; the witness furnishing funds, 
by cargoes sent to Mansfield, and by letters of credit. The 
witness also testified that the said business was carried on at 
Hayti under the name of Joseph Mansfield & Co., which was 
adopted in reference toa law of that place, by which, on the 
death of a resident partner, the foreign partner may collect 
the debts due to the firm; but that there was no partnership 
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between Mansfield and the witness. The witness further testi- . 
fied, that the suit commenced by him against Mansfield, on the 
Ist of August 1837, was defended; that it was brought to 
recover the specific property, the witness having instructed his 
counsel to get the property in some way or other, and the 
counsel took the course that he thought best: That when the 
cargo arrived, the witness assigned it to Cyrus Alger, to secure 
him for advances previously made by him to the witness ; but 
that no general assignment was ever made by the witness. 

The witness [after much testimony tending to show that he 
was owner of said cargo] further testified that said cargo was 
consigned by Mansfield, to Lombard & Whitmore, and was in 
their possession when it was attached; and that the present 
action was brought for the benefit of said Alger; neither the 
witness nor the plaintiff having any interest in it. 

The plaintiff objected that the foregoing testimony was inad- 
missible, but the objection was overruled, and the testimony 
was allowed to go to the jury. 

The defendant then produced a bill in equity, filed in this 
court by said Thomas N. French, against the present plaintiff, 
the aforesaid Charles D. Coolidge, and the aforesaid Lombard 
& Whitmore, and a temporary injunction thereupon issued, 
restraining the said Coolidge from paying over the proceeds of 
the sale of the cargo of the Benjamin to any person, except to 
said French, and the dissolution of said injunction. 

The defendant then gave in evidence (the plaintiff objecting) 
an indenture executed in three parts, between the plaintiff, said 
French, and said Alger, dated March 10th 1840, which was 
admitted, notwithstanding the plaintiff’s objection. By this 
indenture (after reciting the pendency of the aforesaid bill in 
equity, the pendency of two actions brought by French against 
said Joseph Mansfield, to recover the aforesaid cargo, or the 
proceeds thereof, the assignment of said French’s right, title 
and claim to said cargo or proceeds, and the fact that proceeds 
of said cargo were in the hands of said Coolidge, and that the 
plaintiff and said French had agreed to compromise and settle 
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said suits, and the claims of said French set forth in said 
suits) it was*agreed by the parties thereto as is set forth in 
the margin.* 

The defendant then produced the account of the’ plaintiff 
against said Coolidge, from which it appeared that he had de- 
ducted from the proceeds of the cargo aforesaid the sum of 
$ 1507:97, for freight, wharfage, and other proper charges, and 
out of the balance had paid to her the sum of $1000 mentioned 


* « The said French shall give, or cause to be given, to said Caroline M. Mans- 
field, administratrix of the estate of Joseph Mansfield, good and sufficient 
security for the sum of $250, payable in six months from this date, with interest ; 
and thereupon the said Coolidge shall pay, or cause to be paid, to said Caroline 
. M. Mansfield, or her agent or attorney, $1000, out of the proceeds of said cargo 
of mahogany and honey, and the residue of said proceeds shall be paid to said, 
Cyrus Alger, the said Coolidge deducting his own fees out of same. And the 
said Coolidge is hereby directed and requested to pay over the said proceeds, as 
above agreed. And thereupon, so soon as said payment or agreement is com- 
plied with, the said bill of complaint in equity, and the said two suits at law, 
shall all be dismissed from court, and neither party shall claim costs of the other 
And it is further agreed, that the said French shall pay, or cause to be paid, to 
said Caroline M. Mansfield, or her agent or attorney, the sum of $250, out of 
the sums hereafter by him collected at St. Domingo, or elsewhere, of the claims 
now existing in favor of the late partnership between the said French and the 
said Joseph Mansfield, whenever, and so soon as, so much shall be collected, 
over and above the expenses of collection ; and all the residue of said claims, or 
any arising from or growing out of the late copartnership, in any way, shall 
belong to the said French, or his assigns. And it is agreed that the above sums, 
so to be paid or secured, and the transfer and covenants hereinbefore contained, 
and hereinafter expressed, shall be in full payment, satisfaction and discharge 
of all claims and demands whatever between the said Joseph Mansfield and the 
said French, and the said Caroline M. Mansfield, as administratrix of the said 
Joseph, and the said French. And I, the said Caroline M. Mansfield, individu- 
_ ally, and by virtue of the authority vested in me as administratrix, and also from 
any person or persons under me, do hereby ahd forever release, quitclaim and 
relinquish all and singular any and all right, title and interest in and to any and 
all transactions arising from or growing out of any and all business, as before 
expressed ; and having reference also to a power of attorney, made, executed 
and confirmed, with even date hereof. And the said French and the said Alger 
do hereby release to the said Caroline M. Mansfield, administratrix as aforesaid, 
and to the estate of said Joseph, all suits that have been heretofore brought by 
the said Alger or French against said Mansfield or his estate, and all other 
demands and causes of actions, except the matters and things herein and hereby 
granted and conveyed. Thomas N, French. [seal.] 

Cyrus Alger. [seal.] 
Caroline M. Mansfield.” [seal.] 
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in said indenture, and $3686-11 to said Alger; leaving a bal- 
ance, in the hands of Coolidge, of $1451-18. 

The defendant then called a witness, who testified that he 
was agent of the plaintiff in settling her affairs, and that shortly 
after the execution 6f said indenture, he requested said Coolidge 
to pay him, as the plaintiff’s agent, the said $1000, mentioned 
in the indenture, and that Coolidge requested to know by what 
authority he could pay it: That the witness thereupon informed 
him that he could see the papers at the office of the notary 
public before whom the indenture was executed; and that 
Coolidge then left the witness, and in a day or two afterwards 
paid him a part of the amount, and finally paid the whole, ex- 
cept $100, for which he gave his check. 

Upon this evidence, the defendant contended, Ist, that the 
property of the cargo of the Benjamin was not in said Joseph 
Mansfield, but in French, when it arrived in Boston, and that 
the burden was on the plaintiff to prove that the property was 
in her* intestate ; and that, until she proved that, she had no 
cause of action against this defendant ; 2d, that if the property 
of said cargo, at the time of the attachment thereof, was in the 
plaintiff’s intestate, and not in said French, yet from the facts 
in the case, the late sheriff, the defendant’s testator, was ex- 
empted from liability for the neglect of Coolidge to pay to the 
plaintiff the balance of said proceeds. 

The judge directed the jury to find whether the cargo, on its 
arrival, was the property of said French or of said Joseph Mans- 
field. ‘The jury retired, and on their return said they could not 
determine whose property it was; and they were then request- 
ed by the judge to reconsider the evidence. And for the pur- 
pose of the trial, they were further instructed, that the burden 
of proof was on the defendant to prove that the property of the 
cargo was in French, on its arrival, it having been admitted that 
the property was purchased by said Mansfield, and was, at the 
time of taking, in the possession of the consignees. The jury 
then returned that their opinion was, that said cargo belonged 
to said Mansfield, on its arrival in this country. 

Nonsuit, new trial or default to be ordered by the court, as 
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the law of the case may require. If a default is ordered, judg- 
ment to be rendered for the plaintiff for $ 1451-18, with interest. 

I. J. Austin, for the defendant. I. Admitting that the de- 
fendant’s testator was liable to some one for the default of 
Coolidge, yet he was not liable to the plaintiff’s intestate, and 
therefore the defendant is not liable therefor to the plaintiff. 
French is the only person who can call on the defendant. 

This first point of defence supposes that the property, when 
attached as Mansfield’s; was not his, but French’s. Under the 
instruction of the judge, that the burden was on the defendant 
to prove that the property belonged to French, the jury found, 
on the evidence, that it belonged to Mansfield, on its arrival in 
this country. Was this instruction correct in law? 

Under the count in trover, it is clear that the plaintiff must 
prove the property of her intestate. Possession alone will not 
support trover. Allowing that possession is such prima facte 
evidence of property, as will support a count in trover, and as 
will become conclusive, in the absence of contradictory evi- 
dence, yet the jury should have been instructed, on this count, 
that the burden, upon all the evidence, was on the plaintiff to 
prove her intestate’s property, to their satisfaction. The bur- 
den was not shifted by the defendant’s evidence, tending to 
rebut the plaintiff’s proof. Powers v. Russell, 13 Pick. 76. 
Sperry v. Wilcox, 1 Met. 267. So under the counts in tres- 
pass, the plaintiff is bound to prove that the property in the 
chattels was in her intestate, when they were attached. ‘Tres- 
pass is indeed an action for injuries to possession, and it is 
admitted that, ordinarily, a plaintiff in trespass is not held te 
prove property. In the case at bar, however, the plaintiff is 
bound to prove it, for two reasons; first, because she has 
averred property, in her counts in trespass; secondly, because, 
at the time when the alleged trespass was committed, her intes- 
tate had not actual possession. 

First. In the counts in trespass, the plaintiff has not de- 
clared that her intestate was in possession of the goods, when 
they were attached, but she has declared solely upon his prop- 
erty therein. The issue, therefore, was on the intestate’s prop- 


100 SUFFOLK AND NANTUCKET. 


Mansfield, Administratrix v. Sumner, Executrix. 


ce 


erty, and the plaintiff was held to prove his property, as well 
on the two counts in trespass, as on the count in trover. If she — 
were not held to prove the averment of property, then tnat 
averment might be stricken out, and those two counts would be 
as good without the‘averment as with it. But if the averment 
were stricken out, no cause of action would appear on the 
record; for neither possession nor property would then be 
averred. Carlisle v. Weston, 1 Met. 26. It is true, that in 
trespass, if a plaintiff, averring property, prove possession, he 
proves enough; because possession is evidence of property. 
But in the case at bar, no actual possession was or could be 
proved. Indeed the contrary was proved; and constructive 
possession, which is tantamount to actual, in point of proof, 
depends on property, general or special, for its very existence. 
The plaintiff therefore was bound to prove property, and the 
burden was on _ her, independently of any evidence offered by 
the defendant. Upon this ground alone, the instruction to the 
jury was wrong. 

Secondly. 'The plaintiff was bound to prove property, be- 
cause her intestate was not in possession when the goods were 
attached. Lombard & Whitmore had the actual possession. 
Trespass cannot be supported without the right of property, 
general or special, unless there is actual possession, though 
constructive possession is sufficient to support the action, where 
such right of property exists. 1 Chit. Pl. (6th Amer. ed.) 194, 
195. 4 Phil. Ev. (4th Amer. ed.) 186. Ward v. Macauley, 
4'T. R. 489. Lotan v. Cross, 2 Campb. 464. Croft v. Ah 
son, 4 Barn. & Ald. 590. Woodruff v. Halsey, 8 Pick. 335. 
Brownell v. Manchester, 1 Pick. 234. The burden was there- 
fore on the plaintiff to show that her intestate had the right to 
reclaim the goods from Lombard & Whitmore, at the time of 
the attachment, by proving either a general or special property. 
The defendant introduced evidence to show that the plaintiff’s 
intestate was not entitled to immediate possession, and had 
neither a general nor special property, because French had it. 
Stull, the burden remained on the plaintiff (according to Powers 
v. Russell, already cited,) to prove her right. 
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It may be argued, in reply to this view of the’case, that 
though the instruction to the jury was wrong, yet the defendant 
sustains no injury thereby, because this is an action against the 
sheriff’s executrix, for a default of his deputy, who returned on 
the writ against Mansfield, the plaintiff’s intestate, that the 
goods were Mansfield’s property ; and therefore that the de- 
fendant, as representative of the sheriff, is estopped by the 
return, as the sheriff himself would have been, to deny that the 
property was Mansfield’s ; that as the evidence, as to property, 
was thus conclusive, the constructive possession was established ; 
the testimony of French was inadmissible ; and it was therefore 
immaterial how the jury were instructed as to the burden of 
proof. _ ; 

The answer is, Ist, that though the goods might have been’ 
Mansfield’s when they were attached, yet he might not have a 
right to bring trespass, because he might not have had a right 
to immediate possession. ‘The deputy sheriff might have com- 
mitted a trespass on Lombard & Whitmore, who might have 
had a mortgage or a lien for advances, or other right to retain 
possession, and yet no injury may have been done to Mansfield, 
although he had the property in the chattels, as stated in the 
return. So that, although the defendant is estopped to deny 
or controvert the return, and although the evidence offered by 
her was inadmissible, yet the burden of proof was on the plaintiff 
to make out her right to maintain the action; and to do this, 
she was bound to prove her intestate’s right to immediate pos- 
session, which right was not proved, in any mode whatever, by 
the return. 2d. French’s testimony was introduced by the 
defendant, for the purpose of rebutting the primd facie proof of 
property in Mansfield. And in the present action, the return 
of the officer is not conclusive. Evidence of the true ownership 
was admissible. Fuller v. Holden, 4 Mass. 501. Denny v. 
Willard, 11 Pick. 519. Tyler v.Ulmer, 12 Mass.169. Learned 
v. Bryant, 13 Mass. 224. Whiting v. Bradley, 2 N. Hamp. 
83. Brydges v. Walford, 6 M. & S, 42, and 1 Stark. R. 389, 
note. } 

Perhaps it may be further objected that French’s testimony 

9 * 
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was inadmissible, because a defendant in trespass cannot prove 
property in a third person, as the injury is to the possession 
and not to the property, and therefore property is immaterial. 
The force of this objection is confined to cases where actual 
possession is proved, and not constructive. French’s testimony 
was introduced by the defendant to show that Mansfield had 
no right to any possession, and therefore could not maintain 
trespass. The supposed objection would have force, if the 
defendant, after the plaintiff had established Mansfield’s special 
property, had undertaken to establish a general property in 
some other person; but it does not affect the case at bar. 
Squire v. Hollenbeck, 9 Pick. 551. Ward v. Macauley, 4 'T. R. 
489. Wilkins v. Despard, 5 'T. R. 112. 

II. The sheriff was exonerated from all liability for Coolidge’s 
default, by the arrangements entered into by indenture between 
the plaintiff and French and Alger. By that indenture, Coolidge 
was directed to depart from the line of his duty marked out by 
the law, and to proceed upon another marked out by the par- 
ties. He was under no obligation to conform to the directions 
in the indenture, and might have discharged himself from all 
liability, by paying the whole proceeds of the cargo to the 
plaintiff. But he chose to conform to this private arrangement ; 
he assented to it, and partly performed it. In thus doing, he 
made himself an agent of the parties, and was no longer the ser- 
vant of the sheriff. “A sheriff is answerable only for breaches 
of duty enjoined by law upon the deputy. Wherever the 
deputy departs from the line of his official duty, by the desire 
or authority of the plaintiff himself, the sheriff is not to be 
charged.” Per Putnam, J. 1 Met. 36. This action is not 
brought because Coolidge omitted to pay the proceeds of the 
goods to the plaintiff. It is brought for the benefit of Alger, 
to whom most of the proceeds were assigned ; not for Coolidge’s 
breach of a duty “ enjoined by law,” but for a breach of duty 
enjoined by the parties. 

In N. Hampshire Savings Bank v. Varnum, 1 Met. 84, the 
departure from the line of official duty, relied on by the defend- 
ant, was in the proceedings as to the sale of the attached prop- 
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erty. And the court, with manifest justice, decided. that if any 
loss had occurred in the sale, the sheriff would not be liable for 
the loss ; because,in effecting the sale in a mode not prescribed 
by law, the deputy was the agent of the parties. In the case at 
bar, no question is raised as to the mode of sale. ‘The proceeds 
were to be held, to be disposed of, (as the court say in the case 
cited,) “in like manner as the property would have been held 
and disposed of, if it had remained unsold,” “It is no defence 
to the sheriff, that his “deputy was the agent of the creditors | 
and the debtor, in the sale of the goods, inasmuch as by the 
contract and agreement of all concerned, the proceeds came 
into his hands, to be held and appropriated by him in discharge 
of the executions against the debtor.” It was therefore justly 
argued, that as the proceeds represented the goods, they were 
to be dealt with in the same manner as the goods, without ref- 
erence to the mode in which they came into the officer’s hands. 
But in the case at bar, the proceeds were not to be dealt with 
in the same manner as the goods; but were held to respond 
the judgment, if any, which French should recover against 
Mansfield, and, when French’s action was dismissed, to be 
handed over by Coolidge to a third person, instead of being 
paid to the plaintiff, who alone was legally entitled to receive 
them. In the case cited, the deputy departed from the line of 
his official duty, in conforming to the directions of the parties 
as to the sale of the goods ; not in conforming to their directions 
as to the disposition of the proceeds. In the case now before 
the court, the departure of the deputy from the line of his duty 
_ was not in conforming to the parties’ directions as to the sale, 
but in conforming to their direction as to the disposition of the 
proceeds. But the principle evolved by the case cited suits the 
present case ; viz. wherever the deputy departs from his legally 
prescribed duty, there the sheriff ’s liability terminates. 

In Marshall v. Hosmer, 4 Mass. 63, Parsons, C. J. says, a 
sheriff is not answerable for his deputies’ “breach of contract 
made with a plaintiff, obliging themselves to do what by law 
they were not obliged to do.” 8S. P. Tobey v. Leonard, 15 
Mass 200. 
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On the facts of the case at bar, it is submitted that Coolidge 
owed a debt to the plaintiff, for which she might have main- 
tained an action for money had and received, and that this debt 
was extinguished by the tripartite agreement between the plain- 
tiff, French and Alger. In Tatlock v. Harris, 3 T. R. 180, 
Buller, J. says, “suppose A. owes B. £100, and B. owes C. 
£100, and the three meet, and it is agreed between them that 
A. shall pay C. the £100; B.’s debt is extinguished, and C. 
may recover that sum against A.” Chit. Con. (Ist ed.) 184. 
The relation between French and Alger, by virtue of the agree- 
ment in the indenture, was just such as obtains between the 
parties in the case stated by Buller, J. The indenture shows 
that the plaintiff’s intestate owed French for money had and 
received, and that by the terms of the indenture, that debt was 
extinguished. French and Alger each agreed to take Coolidge 
as the debtor; and the only question that can arise here is, 
whether the evidence shows a contract by Coolidge to pay as 
“directed and requested.’ And this question arises only be- 
cause his signature is not found upon the instrument. If he had 
signed it, there could be no doubt of his liability to Alger for 
money had and received ; and it is submitted that, fairly con- 
sidered, the circumstances amount to a contract, on the part of 
Coolidge, to conform to the indenture. He surely did not pay 
the $1000 to the plaintiff, because he was obliged, by any 
principle of law or requisition of duty, to pay her; nor did he 
make payment to Alger by reason of an obligation of any sort. 
On the contrary, the payments made by him were in contempt 
of court, and in defiance of his legal duty. There was an in- 
junction of the court, then in force, prohibiting him from part 
ing with the money, and especially to the present plaintiff. He 
evidently relied, for justification, on the guaranty of the inden- 
ture. How then can it be denied that Coolidge contracted 
with the parties to pursue the agreement in the indenture, and 
so to depart from the line of his legal duty? The agreement 
of the parties to the indenture was, that the injunction should 
not be dissolved, nor French’s action against Mansfield be dis- 
missed, till the payments should be made by Coolidge, as he 
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was “ directed and requested.” How then could the parties, 
who signed the agreement, expect to get the money out of 
Coolidge’s hands, unless he would become a party thereto? 
And shall those same parties now be allowed to say that the 
payments were made to them by Coolidge’s consent to the 
agreement, and that an action lies against the sheriff, because 
Coolidge dissented from it? 

It may be argued by the plaintiff’s counsel, that Coolidge 
was agent for the parties, only as to the sum paid over, and 
must be held as the sheriff’s agent, as to the sum retained. 
But there seems to be no reason nor justice in thus apportioning 
his undertaking. He was “directed and requested” to pay to 
Alger the whole proceeds, except $1000; and there is nothing 
from which it can be inferred that he contracted to pay only a 
part to Alger. If he had promised to pay Alger one half of the 
balance, the sheriff would doubtless be liable for the default in 
not paying the other half. And if Coolidge had paid the whole 
balance to Alger, and had neglected to pay the $1000 to the 
plaintiff, after the dissolution of the injunction, the sheriff would 
probably have been answerable for that ; because, in agreeing to 
pay her, he only agreed to do, in part, what the law required him 
to do in the whole. Soif he had been “ directed and requested ” 
to pay only a part of the balance to Alger, this action might be 
maintained by the plaintiff for the remainder. But no such par- 
tial agreement is shown to have been made by Coolidge. He 
lent himself to the parties, and undertook to pay the whole ina 
manner not required of him by the law. ‘The parties relied on 
his punctuality in the performance of this eatra-official under- 
taking; and having, in the first instance, relied on him person- 
ally, they ought not now to escape the effects of their impru- 
dence, and charge the sheriff. See Gorham v. Gale, 7 Cow. 
745, 746. 

Parsons & P. W. Chandler, for the plaintiff. By the Rev. 
Sts. c. 90, $57, Coolidge was clearly bound to pay to the 
plaintiff the proceeds of the cargo that he sold on mesne pro- 
cess. He paid a part, and this action is brought to recover the 
balance. One ground taken in defence is, that the sheriff was 
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exempted from liability by reason of the indenture made be~ 
tween the original parties to the suit in which the cargo was 
attached. The plaintiff contends, as she did at the trial, that 
this indenture was inadmissible in evidence. It was an agree- 
ment between third persons; Coolidge was no party to it; he 
was not, and is not, bound by it; not even if he originally as- 
sented to it. At most, it contained only a request that he would 
pay over certain money in a particular manner. No action 
could be maintained against him, if he refused; and he has 
never paid over the money. 

This indenture was the basis of the settlement of the original 
suit; but what had Coolidge or the sheriff to do with that? 
The manner of settling the suit was no business of theirs. They 
were and are bound by the record. ‘They were responsible to 
no one but the plaintiff or the defendant on the record. Har- 
rington v. Ward, 9 Mass. 251. Coolidge received the money 
to dispose of as the court should direct; it was to abide the 
event of the suit; and he could learn the event of the suit only 
from the record. That record showed that by law he was to 
pay the money to the present plaintiff. 

But supposing the indenture properly in evidence, what is its 
effect? It contains a simple request to Coolidge to pay the 
money in his hands to different individuals. But he has never 
done it, so far as respects the money now in controversy. He 
has never performed, nor assented to, nor is he bound by, this 
agreement. 

It is not denied by the plaintiff, that when a deputy of the 
sheriff does any act, by or in pursuance of an agreement of the 
parties, which he is not required by law to do, the sheriff is not 
liable quoad that act. This, however, is not such a case. To 
bring the case within that rule, it must appear that the deputy 
has done something. He must act, as well as agree to act. The 
sheriff cannot exonerate himself, where the deputy has the 
money in his hands, and merely says he has agreed to pay it 
over. | 
It is not to be overlooked in this case, that the deputy has 
never parted with the money which is now claimed. If he had 
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paid it over, in consequence of the indenture, and another party 
had sued the sheriff, the present defence might be set up with 
more grace. 

Suppose this plaintiff had sent a common order to the deputy 
to pay the money to the bearer, or to J. D., and the deputy 
promised to do so the next day; would this estop the plaintiff 
from suing the sheriff? Or suppose the deputy paid a part of 
the order, and refused to pay the rest ; is the sheriff discharged 
from his liability for the remainder ? 

It is not necessary to follow the defendant’s counsel in his 
examination of the cases relative to this point, because the case 
at bar does not fall within that class of decisions in which the 
sheriff has been held not liable for the acts of his deputy, which 
are not done in his official capacity. So far as N. Hampshire 
Savings Bank v. Varnum, 1 Met. 34, bears on this case, it is 
in favor of the plaintiff. 

Another position taken by the defendant, viz. that she is not 
liable to the plaintiff, because the property belonged to French, 
and not to Mansfield, has been negatived by the jury. The 
exception is, that the jury were instructed that the burden of 
proof was on the defendant ‘to show that the property was 
French’s, on its arrival. This instruction, it is submitted, was 
right. 

In the first place, however, it may be doubtful whether any 
evidence at all, on this subject, was properly admitted, further 
than the record. ‘The defendant would seem to be estopped to 
deny that the property was Mansfield’s. It was attached as his 
by the deputy ; and shall it now be denied that it was his at all ? 
Secondly, Mansfield purchased the cargo, and it was in his pos- 
session ; and that is sufficient to maintain the action. Surely 
this was a primd facie case, and entitled the plaintiff to recover. 
The defendant denied this. She set up property in French, 
and she must prove it. 

But from the defendant’s own evidence in the case, taken 
with that introduced by the plaintiff, the court can have no 
doubt but that the property was in Mansfield; at least suffi 
ciently so to enable his administratrix to maintain this action. 
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And a new trial will not be ordered, unless the court are satis- 
fied, from all the evidence, that the jury could not have found 
as they did, independently of the ruling as to the burden of 
proof. Nor will a new trial be ordered, if the court can plainly 
see, from the whole evidence, that a verdict the other way would 
be set aside as against evidence. Thorndike v. City of Boston, 
1 Met. 242. 

Suppose, however, the property of the cargo was in French. 
What effect would that fact have upon the plaintiff’s rights in 
the present case, under the circumstances? Whoever owned 
the cargo when it was attached, it is certainly the plaintiff’s 
now. It is not clear that the plaintiff might not, had she chosen 
to do so, have relied on the indenture, and brought the action 
in Alger’s name. But she preferred giving to it the form in- 
_dicated by the record. Notwithstanding this, the indenture 
cannot now come into the case; or if it comes in, it can do 
nothing to vary the relation or duty of the deputy, or the lia- 
bility of the sheriff. 

Suaw, C. J. As this case comes before the court by excep- 
tions, we have not felt it to be our duty to take notice of points 
not raised by the exceptions, nor relied on in the argument. The 
declaration, it is stated, contains two counts in trespass and one 
in trover. As it appears, by the statement of facts in the 
report, that the property was rightfully attached on mesne pro- 
cess, and sold conformably to law, by the consent of the parties, 
including the plaintiff’s intestate, it being attached as his 
property, on a suit against him, it is difficult to perceive how 
either trover or trespass would lie against either the deputy 
who made the attachment, or the sheriff who was responsible 
for the due performance of his duty. The gravamen of the 
complaint against the officer is, not of any tort in attaching the 
property, or of any negligence or illegality in selling the goods, 
and converting them into money, but of negligence in not pay- 
ing over the money, after the suit was at an end, and the 
money was demandable ; for which an action on the case would 
seem to be the proper remedy. But for the reasons already. 
given, we have not considered these questions. Perhaps, the 
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parties preferred having a decision upon the question whether, 
on the evidence, any action would lie, especially when it was 
open to amendment, rather than raise any question as to the 
form of action. Whether, therefore, an action of trover or tres- 
pass could be maintained’in such case, by the defendant in the 
original suit, after the sale of the goods, on mesne process, by 
his consent, and whether trover and trespass could be joined, 
we give no opinion. 

The case then shows that Coolidge, the deputy of Mr. 
Sheriff Sumner, the defendant’s testator, did attach on mesne 
process a cargo of mahogany and honey, at the suit of French, 
on a writ against Mansfield; that by an agreement in writing, 
pursuant to Rev. Sts. c. 90, $ 57 — following, in all ee Wee 
particulars, S¢. 1822, c. 93, $ 2—the officer sold the goods “at 
auction, and held the proceeds in money. This sale was made 
by the officer, within the scope of his official authority and duty ; 
and of course the sheriff was responsible, thus far, for the regu- 
larity and fidelity of his doings, and also for his duty in keeping 
and legally disposing of the money thus received. And how was 
it to be disposed of? ‘The statute that has been cited, answers 
this question ; “the proceeds shall be held by the officer, subject 
to the attachment or attachments, and shall be disposed of in 
Jike manner as the said property would have been held and 
disposed of, if it had remained unsold.” We are thus referred 
to other provisions of law, to determine how the property itself 
would be disposed of; and there we find that it is to be subject 
to the attachment, until 30 days after the rendition of a judgment 
for the plaintiff, and applied to the satisfaction of the plaintiff’s 
execution, if delivered to the officer within that time. But if 
the suit terminates without a judgment for the plaintiff, or if the 
plaintiff does not present his execution to the officer, within 
30 days after judgment in his favor, it is the duty of the officer 
to return the property to the defendant from whom he took 
it by the attachment. Blake v. Shaw, 7 Mass. 506. Har- 
rington v. Ward, 9 Mass. 251. Cooper v. Mowry, 16 Mass. 8. 
This leads us to the consideration of the first point raised in 
the present case. It was contended for the defendant, that the 
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plaintiff was bound to prove property in the goods, in her in- 
testate, at the time of the attachment. In order to show such 
title, the plaintiff offered the writ of French against Mansfield, 
and the return of the officer thereon that he had attached the 
goods in question, and that they were sold on mesne process 
according to law; and then proceeded to show, by the record 
of the case, that the suit had terminated without any judgment 
for the plaintiff, and that she had demanded the money before 
the commencement of this suit. This was an apparent com- 
plete title. The jury having found that the goods were the 
property of Mansfield, the plaintiff’s intestate, when they were 
attached, the defendant contends that the jury were wrongly 
instructed that the burden of proof was upon the defendant, 
and insists that, but for this direction, the jury would probably 
have found otherwise. In order to appreciate the force of this 
exception, it is necessary to consider the issue to be tried, and 
the posture of the cause to which this direction applied. 

By the officer’s return, he had certified that he had attached 
the. goods as the property of the original defendant ; by attach- 
ing them, he had assumed that the original defendant had such 
possession, or such right of possession, that they might be 
attached. These were facts which, as against the original 
defendant, the attaching officer was estopped to deny. The 
officer therefore was estopped to deny that the present plaintiff 
had such property and right of possession, as to enable her to 
reclaim the goods from the officer, when the suit on which they 
were attached had terminated without a judgment for the plain- 
tiff in the original suit. 

We are then asked, is this proof conclusive against the 
officer, and can he not defend himself in any way against this 
claim? This leads to the consideration of another principle, 
which is this; as between the parties to the first suit, viz. the 
plaintiff, the defendant, and the officer, the return of the at- 
tachment, and the record showing the suit at an end, are con- 
clusive. But this cannot bind a third person. Now, when 
an officer is commanded, by his precept, to attach the goods of 
A., if he attach the goods of B., he is liable to the latter in an 
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action of replevin or trespass. If such an action be brought, 
and the goods or their value be recovered against him, he must 
be allowed to aver and show that fact, in a suit brought against 
him by the original defendant. ‘Two persons cannot be sev 
erally owners of the same goods at the same time. Showing, 
therefore, that B., a stranger, had a good paramount title, and 
that he had recovered or demanded the goods ef the officer, 
is a bar to a suit of the original defendant, otherwise, the 
officer would be answerable for the goods twice, which would 
be unjust. When, therefore, the title of such third person is 
set up, and relied upon, by way of defence, although it does 
disprove the title of the plaintiff, yet this is not the purpose for 
which it is offered. It is proof to support a distinct issue, in 
avoidance of the plaintiff’s claim. If the defence were to as- 
sume the form of a plea, it would be in the nature of a plea 
confessing and avoiding the case made by the plaintiff. Ad- 
mitting that having attached the goods as the property of the 
debtor, and made a return accordingly, and therefore that he 
could not deny that the plaintiff had a good title, as against 
him, yet he ought not to recover, because another person, 
named B., had a paramount title, and had recovered, or was 
entitled to recover, the goods of the officer making such de- 
fence. ‘This would present a new and distinct issue, upon the 
property of such third person. Upon such issue, the burden 
of proof would be on the defendant averring it. He takes 
upon himself to show a paramount title in a third person, in 
bar of the plaintiff’s claim; and if he does not establish it, his 
responsibility remains fixed, to restore the property to the 
original debtor, from whom, he admits by his return, he took it. 
This was the present case. The officer insisted, by way of bar, 
that he ought not to be responsible to Mansfield for the goods 
because they were the property of French. On this ‘ssue, the 
court are of opinion that the jury were rightly instructed, that 
the burden of proof was on the defendant, and therefore that 
the exception to that instruction is not well founded. 

The other objection to the plaintiff’s recovery is, that the par- 
ties, interested in the money in the hands of Coolidge, by an 
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agreement among themselves, made an arrangement for the dis- 
posal of it, different from that which the law would make; that 
thereby the personal agreement of Coolidge was relied upon, 
and not his official and legal responsibility ; and that, by means 
thereof, the sheriff’ was discharged. The principle of law, on 
which the objection rests, is sound, and well sustained by au- 
thorities. The sheriff is responsible for the acts of his deputy, 
so far only as he acts in his official capacity, and within the 
scope of the authority delegated to him. Ifa deputy sheriff, in 
the execution of legal process, at the request of parties, adopts a 
course of proceeding not conformable to law, he may be well 
excused, so far as he is responsible to them, by their request ; 
but in that particular he acts as the agent of the parties, not as 
the servant of the sheriff; the maxim, respondeat superior, does 
not apply, and the sheriff is not responsible. NV. Hampshire 
Savings Bank v. Varnum, 1 Met. 34. Such was the case in 
regard to the proceeds of personal property attached on mesne 
process, and sold by consent of parties, prior to the St. of 1822, 
c. 93, because there was no law warranting such sale, and the 
act was not an official act. Rich v. Bell, 16 Mass. 294. But 
now, such a sale being, in certain cases, the officer’s duty, and 
the law having provided for the custody and disposition of the 
proceeds, his acts herein become official duties, for which the 
sheriff is responsible. The case above cited, 1 Met. 34, illus- 
trates this rule, in both its aspects. There, so far as the deputy, 
by the consent and direction of the parties, sold the goods at 
private sale, and on credit, he did not act conformably to law ; 
he acted as the agent of the parties. But the deviation from 
the directions of law being as to the mode of sale, and as the 
proceeds, when realized, were to be held and disposed of in the 
manner provided by law, it was held that, for any neglect or 
misfeasance in making such sale, the sheriff would not be re- 
sponsible ; but for a default, in not paying over the proceeds 
according:to law, the sheriff was responsible, because it was a 
breach of official duty. 

But we cannot perceive any facts in the present case, which 
bring it within this rule. Mansfield, French, and Alger, as the 
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assignee of French, entered into an agreement, by indenture, 
determining among themselves how the money in the hands of 
Coolidge should be divided between them. But to this agree- 
ment Coolidge was no party ; he was not bound by it, and it 
did not alter or affect his obligations, in any respect. It did 
not substitute any personal engagement of his in place of his 
legal liability. The right to the money was in Mrs. Mansfield. 
‘The indenture in. question contained a power from her, author- 
izing the officer to pay over the money to Alger ; and a payment, 
in pursuance of that authority, would be a good acquittance. 
It is a stipulation, not altering the character of the liability of 
the officer or holder of the fund, but providing how it shall be 
disposed of ; a provision in no way affecting the responsibility 
of such officer. . 

It was insisted with great earnestness, in the full and able 
argument for the defendant, that Coolidge became, in effect, 
party to this agreement, by assenting to it and making some pay- 
ments in conformity with it. This agreement was competent 
evidence to show that the sums, which Coolidge had paid ‘to 
Alger, he had paid by authority of the plaintiff, and that he had 
thereby discharged himself, and of course the sheriff, pro tanto. 
But he had no further concern with that indenture, than to see 
that it contained a power from the plaintiff, under which he 
might safely make payment to Alger. It was immaterial to him, 
what collateral stipulations the indenture contained, between the 
parties to it. His assent to them, or dissent from them, would 
be alike immaterial to his own rights and duties, or those of his 
- principal. It did not alter or extinguish the obligation which 
he was under, by force of the statute, to pay over the money 
in his hands as a deputy sheriff. It appears to us to stand 
on the same footing, as if the plaintiff had given Alger a naked 
power of attorney to collect and receive the money of Coolidge, 
and the attorney had received a part of the money, under such 
power, leaving a balance still due. The balance must be sued 
for and recovered, in the same manner, by the plaintiff, as the 
whole would have been, had no such payment been made. We 
can perceive no evidence, in any part of the case, that Coolidge 
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entered into any binding obligation or promise to Alger, to pay 
the amount over to him, or any stipulation, upon which Alger 
might have maintained an action against him. It is aggued that 
this indenture not only contained an authority and request from 
the plaintiff to Coolidge:to pay the money to Alger, but also a 
positive direction to do so. But as she had no lawful right to 
give such authoritative direction to the officer, it imposed no 
obligation upon him. We think that nothing short of an ex- 
press agreement between Mansfield, Alger and the officer, dis- 
charging the latter from the claim of Mansfield, and stipulating, 
on his part, to pay the amount in his hands to Alger, would 
support the defence of the sheriff on this ground ; and no such 
agreement appears to have beenmade. ‘The fact of paying part 
is an assent to nothing but the power which authorized Alger to 
receive the money for the plaintiff and give a discharge in whole 
or pro tanto, as the payment should be full or in part. It ap- 
pears to us, therefore, that the obligation of the deputy to pay 
over this money, which he held as the officer of the law, to this 
plaintiff, remained unchanged by the indenture between other 
parties, and the proceedings under it; that this was a legal ob- 
ligation arising from his official relation and authority ; that it 
imposed a duty on him, for the performance of which the sher- 
iff, as his superior, was liable ; and therefore that the plaintiff is 
entitled to maintain this action, for the balance left unpaid by 
the deputy, against the defendant, as the personal representative 
of the sheriff. Rev. Sts. c. 14, $ 66. 
Defendant defaulted. 


Jostan Srepman vs. JosepH Eve etn. 


By the Rev. Sts. c.38, §34, where a person holds stock in a manufacturing company, ag 
trustee, and also holds other property on the same trust, such other property may be 
taken for the debts of such company, if the stockholders of the company are liable 
to pay its debts, or any part thereof. 

The certificate of the officers of a manufacturing company, prescribed by the Rev. Sts 
c. 38, § 17, stating the amount of the capital fixed and paid in, sworn to and recorded 
within thirty days, in the registry of deeds, is conclusive evidence, for the stockbold 
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ers, of the facts therein stated, so far as to exempt them from personal liability for 
the subsequent debts of the company. 

Though a creditor, who has two or more demands against a manufacturing company, 
one only of which the stockholders are liable to pay, recovers a single judgment on 
all the demands, yet he may levy his execution on the personal property of a stock- 
holder, to the amount of the demand which the stockholders are liable to pay. 


Tuis was an action of trespass against the sheriff of Suffolk, 
for taking and selling ten shares in the stock of the South 
Bank, and four shares in the stock of the South Cove Corpora- 
tion. ‘The case was submitted to the court on the following 
facts agreed : 

“The shares in question, on the 4th of November 1840, 
stood in the name of the plaintiff, as trustee of Clarissa B. Shat- 
tuck, and were sold on that day, by a deputy of the defendant, 
upon an execution in favor of the President, Directors, and 
Company of the Lancaster Bank against the American Station- 
ers Company, issued on a judgment for $2678-44 damages, 
and $8:36 cost, duly recovered in the court of common pleas 
in the county of Worcester, at the June term 1840. This 
judgment was founded on three promissory notes; the first 
dated July 1st 1837, for $1100°84, payable in seven months ; 
the second dated October 17th 1837, for $238, payable in five 
months; and the third dated November 18th 1837, for $1000, 
payable in three months. 

“The defence is, that the property taken was liable to be 
seized and sold on the said execution, and to be applied to the 
satisfaction thereof, on the ground that either the plaintiff, or 
the said Clarissa B. Shattuck, was a stockholder and member 
of the American Stationers Company, and as such liable per- 
sonally for its debts. Said company was incorporated March 
31st 1836, ‘ with all the powers and privileges, and subject to 
all the duties, restrictions, and liabilities set forth in the 38th 
and 44th chapters of the revised statutes.’ A subscription 
book was opened, and the stock subscribed for, amounting to 
$94,000. The company was duly organized, and the shares 
fixed at $100 each ; the original capital, intended to be raised, 
being $100,000. A considerable amount of said stock sub- 
scribed for was paid in, but not the whole; and the corporation 


116 SUFFOLK AND NANTUCKET. 


Stedman v. Eveleth. 


went on with its operations, and on the 18th of July 1837, a 
meeting of the stockholders was duly called and held, at the 
instance of the directors, who reported to the company, that 
by the change in the times the whole amount of $100,000 had 
not been taken up, though nearly that sum had been obtained ; 
that $75,000 had been paid in, to which an addition would 
soon be made; and that the profits of the business, from Sep- 
tember 15th 1836 to May 15th 1837, had been $12,000. 
The directors therefore recommended that the capital stock be 
reduced to $80,000; and the corporation thereupon, by a vote 
of the stockholders passed on the same day, fixed the capital at 
the sum of $80,000. Some of the subscribers paid for their 
stock in cash, some by notes which were duly paid, and some in 
books, book stock and copyrights of a kind proper for the busi- 
ness of said Stationers Company. Others, at the time of 
subscribing, agreed with a person who was most active in form- 
ing the company, and was afterwards agent of the company, to 
pay for their shares by the demands they should have against 
the company for stock and paper, or for book-binding or print- 
ing, or official services, all proper in their nature for the compa- 
ny; and the agent agreed to make purchases of them, or give 
them employment, for that purpose. ‘The last certificate of 
stock was issued on the 19th of August 1837, to a subscriber, 
who on that day paid for the same by settlement of his account 
for copyrights. In point of fact, however, although it was 
agreed that the books, book-binding, copyrights, &c. should be 
delivered in, as so much stock, yet the accounts had not been all 
settled, and the certificates of stock had not been actually issued 
to the whole amount of $80,000, but to nearly that amount. 
But the available property of the said company, on the 19th of 
August 1837, over and above all debts which the company 
then owed, exceeded $80,000. On that day, the officers of 
said company drew up, signed and made oath to the following 
certificate, and caused the same to be recorded in the registry 
of deeds in the county of Suffolk: ‘We the subscribers, 
officers of the American Stationers Company, at Boston in the 
county of Suffolk, and Commonwealth of Massachusetts, hereby 
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certify that the capital stock of said company is fixed at eighty 
thousand dollars by a vote of the said corporation, passed at 
a legal meeting held on the twentieth day of July last, of ~ 
which the following is a true copy, to wit: Voted, that 
the capital stock of the company be, and the same is, fixed at 
eighty thousand dollars: And we further certify that the whole 
amount of said capital stock has been paid in.’ 

“In the month of April 1837, there stood on the books of 
said company, in the name of Josiah Stedman, trustee of Cla- 
rissa B. Shattuck, twenty shares in the capital stock of said 
company, for which certificates had been issued, four of which 
were transferred to Lemuel Shattuck, husband of said Clarissa 
B., in December 1837, and in February 1838, the other six- 
teen shares were transferred to the same person. The said 
Stationers Company failed in February 1838, and on the 15th 
of that month made an assignment under JS?. 1836, c. 138. 

“The legal questions submitted are these: 1. Whether, as 
regards the defendant, the certificate aforesaid, of the 19th of 
August 1837, is not competent evidence for the plaintiff to 
offer; and if so, whether it is so far conclusive as to exonerate 
the corporators from personal liability for the debts of said 
company, contracted on and after that date; and if not, on 
whom, as between these parties, rests the burden of impeaching 
it. 2. If the court shall be of opinion that the stockholders are 
not liable for debts contracted after August 19th 1837, then, 
inasmuch as one of the notes sued by the Lancaster Bank was 
before, and the other two after, the 19th of said August, whether 
_ the defendant can justify the taking of the property in question 
—the amount realized from the sale thereof being admitted to 
be less than the amount due on the note signed prior to said 
19th of August. 3. Whether the facts hereinbefore agreed 
amount to a payment in of the capital of $80,000, within the 
meaning of the statute, so far as to exonerate the stockholders 
from personal liability for ue contracted subsequently to 
August 19th 1837. 

“If the court are of opinion that the certificate aforesaid is 
conclusive and sufficient to exonerate the plaintiff from the 
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debts of the company, upon which the Lancaster Bank ob- 
tained judgment, the defendant is to be defaulted, and the 
measure of damages, shall be the amount for which the property 
taken was sold, unless the court shall be further of opinion that 
the defendant may justify the taking of property sufficient to 
pay the note made prior to the 19th of said August, as before 
stated. If the court shall be of opinion that the said certificate 
is not conclusive, the case, if necessary, is to be submitted to a 
jury to try tne facts, with such instructions in matters of law, 
as the court may give; in which event, this statement of facts 
is not to be used in evidence.” 

It was further agreed by the parties, at the argument, that the 
plaintiff, if entitled to any remedy, might amend his declaration 
by changing the form of action, or otherwise, so that the record 
might warrant a judgment against the defendant. 

Cooke, for the plaintiff. 

Goodrich & B. R. Curtis, for the defendant. 

Suaw, C. J. This case, like the next preceding one, is 
apparently brought without regard to the form of action in 
which the plaintiff seeks his remedy ; but, by consent of both 
parties, certain facts are agreed, upon which the parties, ask the 
opinion of the court, whether in any form of proceeding, at law 
or in equity, the plaintiff has any remedy; agreeing so to 
amend the pleadings, if necessary, as to make the judgment 
regular. 

The action is brought against the sheriff, by the plaintiff, 
claiming to be the proprietor, in trust, of ten shares in the 
capital stock of the South Bank, and four shares in the South 
Cove Corporation, taken by the defendant’s deputy, on an exe- 
cution against the American Stationers Company. It appears 
that the plaintiff, as the trustee of Mrs. Clarissa B. Shattuck, a 
married woman, held the above described shares, and also, upon 
the same trust, certain shares in the capital stock of the Ameri- 
can Stationers Company, a manufacturing corporation. This 
company was incorporated by an act passed March 31st 1836, 
(St. 1836, c. 100,) by which they were invested with all the 
powers and privileges, and subject to all the duties; restrictions 
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and liabilities, set forth in the 38th and 44th chapters of the 
revised statutes. Those statutes had then been enacted and 
published, though they had not gone into operation. But by 
this provision, they are adopted and made part of the act of 
incorporation, as if they had been recited at length; and we 
are to resort to the provisions of the revised statutes for the 
rules of law fixing the rights and duties of this corporation, not 
because those statutes then had, or have since acquired, the 
force of law, proprio vigore, but because the chapters in ques- 
tion are thus, by reference to them, made a constituent part. 
of this act of incorporation. 

The question is, whether, in any mode of proceeding, the 
South Cove shares and the South Bank shares were liable, in. 
the hands of the plaintiff, for the debt due from the American 
Stationers Company to the Lancaster Bank. This depends upon 
the provisions of law making the individual members of manu- 
facturing corporations liable, in certain cases, for the debts of 
the corporation. 

The Rev. Sts. c. 38, $16, declare that ‘all the members 
of every manufacturing company, incorporated,” &c. (including 
the Stationers Company,) “shall be jointly and severally liable 
for all debts and contracts made by such company, until the 
whole amount of the capital stock, fixed by the company in 
manner aforesaid, shall have been paid in, and a certificate 
thereof shall have been made and recorded in the registry of 
deeds, as prescribed in the succeeding section.” 

By $34 of the same chapter, it is enacted that ‘‘ no persons, 
holding stock in any manufacturing company, as executors, 
administrators, guardians or trustees, and no persons, holding 
such stock as collateral security, shall be personally subject to 
any liabilities as stockholders of such company ; but the person 
pledging such stock shall be liable as stockholder, and the estates 
and funds, in the hands of such executors, administrators, 
guardians and trustees, shall be liable in their hands, in like 
manner and to the same extent, as the deceased testator or 
intestate, or the ward, or person interested in such trust 
fund, would have been, if they had respectively been living 
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and competent to act, and had held the same stock in their 
own names.” 

Irom these provisions, it is manifest that the South Cove 
shares and the South Bank shares, being held by the plaintiff as 
trustee on the same trust on which he held the Stationers Com- 
pany shares, he was liable, to the extent of the value of those 
shares in his hands, if in other respects the company was in 
such a condition, that, by force of the above provisions of law, 
individual stockholders were liable for the debts of the cor- 
poration. 

I. It is contended that the individual members were not 
liable, because the company had paid in their capital stock of 
$80,000, as fixed by a vote of the company ; and that the offi- 
cers of the company did make and sign a certificate, and make 
oath to the same, and cause it to be recorded, on the 19th of 
August 1837; and the first question submitted is, whether this 
certificate is conclusive evidence of the fact, or whether the 
defendant can go into evidence, to show, notwithstanding this 
certificate, that the capital stock was not in fact paid in. 

It is not denied, that the certificate is in due form, as required 
by law. In order to determine whether it is conclusive of the 
fact certified, one method is to inquire the purpose for which it 
was intended. By the general law, a corporation is a distinct 
person from the members composing it, and is capable of making 
contracts, for the performance of which the corporation alone 
is responsible. By the-earlier statutes regulating manufacturing 
corporations, this was changed, and the individuals were made 
responsible, after an unsuccessful attempt to obtain satisfaction 
of the corporation. ‘This being found to be attended with many 
difficulties, the law was again changed, by St. 1829, c. 58, and 
placed upon the footing, on which it now stands in the revised 
statutes. The policy of the law, as it now stands, is this; that 
all persons having occasion to deal with one of these companies, 
which is in reality a trading corporation, shall either have the 
security of a capital stock, actually paid in, and retained, for 
the purposes contemplated by the incorporation, or the personal 
security of the individuals composing the corporation But the 
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law looks to the relief of stockholders, as well as the security 
of those who deal with the company. ‘The stock is divided into 
a great number of shares, and there may be as many members 
as there are shares. But as they are made jointly and severally 
liable for the whole of the debts of the corporation, if the capital 
is not paid in, they have a deep interest in knowing that fact. 
Without that security, the responsibility would be so burden- 
some, and the risk so great —a risk ruinous to almost any 
private fortune — that persons of property and prudence would 
be deterred from taking shares. ‘To avoid this great risk, they 
can only look to the certificate. If a creditor could go behind 
the certificate, and produce evidence which would satisfy a jury 


that the capital stock had not all been paid in, and thus charge 


an individual stockholder; the liability, intended by the statute 
to be removed, might be diminished indeed, but not taken away. 
The stockholder may have taken measures to satisfy himself of 
the fact; he may have obtained the most solemn assurances 
from all the officers, that the capital was fully paid in; and yet 
he might be charged, upon proof aliundé. There is no possi- 
ble way of carrying out the policy of the statute, so as to afford 
rehef to the stockholders against this enormous responsibility, 
consistently with reasonable security to the creditors of the 
corporation, but by making the certificate conclusive. 

It is said that the stockholders ought to be responsible, in 
case the certificate is not true, because the officers who make it 
are their agents. But we cannot perceive that these officers 
are their agents, in the sense in which that relation imposes on 
principals a responsibility for their agents. They are the presi- 
dent, directors, clerk and treasurer of the corporation, appointed 
by law to do the act, upon which the rights and obligations of 
various other persons are to depend. Even if they could be 
considered as in any sense agents of the corporation, they are 
not agents of the stockholders, in their personal capacity. The 
individual stockholders may have come in by purchase, by 
succession, or operation of law, long after such certificate was 
filed ; and yet, if such certificate is not conclusive —a certificate 
made pursuant to law, by persons, over whom they had no 
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control, between whom and themselves no relation subsisted, 
when it was made — they would be rendered liable for large 
amounts of debts, upon proof of facts, of which they could have 
no knowledge. —' 

There is another view of the subject, which leads to the same 
conclusion ; which is, that the law has taken care to guard this 
certificate with the most solemn sanctions, to assure its truth. 
It is to be made and signed by the president, directors, treasurer 
and clerk, all the officers who know, and who alone can know, 
the truth of the fact; it is to be verified by their oaths, and 
recorded in a public registry, for the information of all. By the 
Rev. Sts. c. 38, $19, if any of the said officers shall refuse 
or neglect to perform any of these duties, they shall be jointly 
and severally liable for all debts of the company. By $ 24, notes 
or obligations of stockholders are not to be received as part of 
the stock, and no loan is to be made to a stockholder. 

Section 28th provides that if any certificate, made as aforesaid, 
shall be false, all the officers, who shall have signed the same, 
knowing it to be false, shall be jointly and severally liable for 
all the debts of the company, contracted while they were offi- 
cers or stockholders thereof. ‘These provisions, showing the 
most sedulous care, on the part of the legislature, to ensure the 
truth of the certificate, indicate their understanding that it 
should be conclusive. 

Some light, we think, is thrown on the subject by the 26th 
section, which provides that companies before incorporated shall 
be entitled to the like privilege of exempting the individual mem- 
bers from personal responsibility, by voting to adopt this act, and 
making and recording a certificate substantially like the one 
above mentioned. ‘The words are, “then no stockholder in 
such company shall be liable for any debts contracted after the 
recording of such certificate.” Here the words are explicit ; 
no stockholder shall be liable, after the certificate made and re- 
corded. ‘The statute makes it conclusive. But the policy is 
the same in both cases. The latter, as the individual members 
had before been liable, required negative words to exempt them. 
_.The other provision creates a temporary liability only until the 
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“ — 


capital is paid in, and a certificate thereof made; carrying a 
clear implication, that when paid in and certified, they shall not 
be liable. The only doubt that can arise is from the peculiar 
phraseology in $ 16, which is, that the individuals shall be liable. 
“until the whole amount of the capital stock shall have been 
paid in, and a certificate thereof shall have been made and re- 
corded.” It is argued that these constitute two conditions, and 
not one condition only, and therefore both must concur, to en- 
. sure the exemption ; and therefore, notwithstanding the certifi- 
cate, if the creditor can prove that it was not paid in, itisa . 
good defence. But when we consider the purposes of the act, 
and the careful provisions made to secure the truth of the 
certificate, we are of opinion that the legislature, in using this . 
language, intended to prescribe but one condition, namely, the 
existence of the fact of payment in of the capital, and notice 
thereof to the public, to be verified and proved in the mode pre- 
scribed. It follows, that upon a compliance with that condition, 
on the part of the officers, the individual members of the corpo- 
ration should be exempted from all liability for its debts. 

This renders it unnecessary to consider the evidence offered 
on the one side to prove, and on the other to disprove, the fact, 
that the capital was paid in, on the 19th of August 1837. 

The result therefore is, that the plaintiff, as trustee, and to 
the extent of the property held under the same trust, was re- 
sponsible in some form for the note due to the Lancaster Bank, 
made before said 19th of August 1837, and not for the note 
made afterwards. 

If. ‘Then the question is, whether the bank lost their remedy 
by bringing their action upon both notes, and consolidating 
them by one judgment. 

It is to be considered, that although individual stockholders 
are made liable for the debts of the company, yet such liability 
is collateral. ‘The creditors have the same remedies against the 
company, as if such collateral liability did not exist.. If when 
they commence a suit against the company, they have several 
notes, of different dates, all due, they may unite them all in one 
suit; indeed, they are bound to do so, or lose part of their legal 
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costs. They may not know or apprehend, until after recovering 
a judgment against the company, that they shall have occasion 


to call on the individual stockholders. Are they precluded from - 


so doing, by consolidating the notes into one judgment? If 
upon such notes there had been separate indorsers, or sureties, 
there would have been no difficulty in commencing suits against 
such indorsers or sureties, to recover from each that part of the 
consolidated debt, for which he was liable, which must be as- 


certained by the note. The note, as against the indorser, would . 


still be resorted to as evidence of his liability, although, as be- 
tween the holder and the promisor, the note had been consoli- 
dated with others, and merged in the judgment. But when this 
statute liability of stockholders is created, although it is a col- 
lateral liability, the statute authorizes a levy of the execution, 
obtained against the company, to be made on the individua. 


stockholder. Rev. Sts. c. 38, $ 30. The provision is, that — 


‘when the stockholders of any manufacturing company shall be 
liable to pay the debts of such company, or any part thereof, their 
persons and property may be taken therefor, on any writ of at- 
tachment or execution, issued against the company for such debt.” 

In this respect, it may be useful to compare ¢ 29 with this 
$ 30. Section 29 provides, that when any of the officers of any 
manufacturing company are made liable by this chapter to pay 
the debts, or any part thereof, an action shall be brought. In 
that case, there would be no difficulty. The declaration would 
set forth the part of the debt for which such officer is liable ; 
and the fact, that a judgment for the same and other debts had 
been recovered against the company, would be no impediment. 
But $ 30. provides, as above stated, that when stockholders are 
liable for the debts, or any part thereof, no action is necessary, 
but their persons or property may be taken therefor, on the ex- 
ecution issued against the company. The whole proceeding is 
anomalous, and not according to the course of the common law ; 
but, being expressly warranted by the statute, the service must 
be as nearly conformable to the ordinary course of law as can 
pe, consistently with the statute. We are of opinion that the 
~statute, in such cases, authorizes the levy of the execution, in 
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whole or in part, on the individual stockholder, according as he 
is in whole or in part liable for the debt. When therefore the 
- amount levied does not exceed the amount for which the indi- 
vidual is liable, he can take no exception to the legality of the 
proceeding. Indeed, when the levy is upon property, real or 
personal, there seems to be no great difficulty. In any mode 
of serving an execution, issued against a company, upon any in- 
dividual member’s person or property, the officer must be gov- 
erned by directions not contained in the precept directed to him. 
He cannot know by his precept who are the individual stock- > 
holders liable thereto, and on whom the creditor elects to levy 
it. ~He must receive his information, and take his directions, in - 
that respect, from the creditor; and the statute makes it his 
duty to follow such directions. Leland v. Marsh, 16 Mass. 389. 
Marcy v. Clark, 17 Mass. 330. He may, no doubt, in such 
case, require a suitable and sufficient indemnity from the cred- 
itor, before he proceeds to arrest the person or take the property 
of one not named in his precept. 

Now, as the officer, in executing the execution, must, from 
the necessity of the case, follow the directions of the creditor, 
and not those of his precept alone, it seems to be no greater 
departure from the ordinary course of proceeding on executions, 
to hold that itis competent for the creditor to direct what part 
of such execution shall be levied upon any person named as an 
individual member of such corporation. 

But we are pressed with the difficulty which would arise, in 
case the creditor should require the individual to be arrested on 
such an execution ; and it is insisted that he could not release 
himself without paying the whole debt, though liable only for a 
part of it. Perhaps, so far as individuals are liable respectively 
for parts of such debt, it may be considered as a several execu- 
tion against each for such part as the creditor, by his directions 
to the officer, shall require him to levy on each; in which case, 
he must take care, at his peril, that no one is charged in exe- 
cution for any larger part of it than he is liable for. But it is 
not necessary to express an opinion upon this question, until it 
arises. We are of opinion, that when property, which is capa- 
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ble of division, is taken in satisfaction, and not taken for a 
greater amount than the individual member is liable for, which 
was the present case, the levy is good, and that the shares in 
question were rightly taken. 

III. A question was raised, in the opening argument for the 
plaintiff, whether these shares in the hands of the trustee could 
be specifically taken in execution, and whether the only remedy 
for the Lancaster Bank to reach such trust property was not by 
bill in equity, under the Rev. Sts. c. 44, ¢ 22. By the pro- 
vision already cited from c. 38, $ 30, it is expressly stated that 
the execution, issued against the company, may be levied by 
taking the persons or property of the stockholders. This, of 
course, is to be construed with reference to other provisions. 
We have already seen, that if such stockholder is an executor, 
administrator, guardian, or trustee, he shall not be personally 
liable. Of course he cannot be arrested. So, we think, if the 
property is of such a nature, or in such a condition, that it «an- 
not be reached by an execution, or, if reached, such that an offi- 
cer cannot dispose of it, that clause of the statute will not apply, 
and the creditor may be driven to seek his remedy in equity, 
under the provision cited from Rev. Sts. c. 44, $22. If the 
property be held by an executor or administrator, he can 
only be charged de bonis testatoris, and if insolvent, then pro 
ratd. If the property in the hands of a guardian or trustee 
should consist of shares, which an officer could not take and 
sell on execution, a decree in equity to ascertain the amount 
and direct a sale, or the appointment of a receiver, might be 
necessary. If the fund were chargeable with advances and ex- 
penses, or for any other cause a discovery and account should 
be necessary, then perhaps the only remedy would be for the 
creditor to file his bill. But as a trustee is still a stockholder, 
we are of opinion, that when the property is of such a nature, 
that it may be reached by an execution, and levied upon by 
an officer, it may be taken by force of the statute, as in other 
cases of stockholders, if not liable to prior claims of the 
trustee. The remedies are concurrent, and either may be 
pursued which is best adapted to the particular case. Shares 
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m icorporated companies are liable, like chattels, to be taken 
on execution, and sold in the manner specially provided by law. 
As there has been no intimation that the trustee had himself 
any claim upon the fund, or that any account was necessary to 
be adjusted between himself and the cestua que trust, and as no 
facts are embraced in the agreed statement, from which such an 
inference could be drawn, we are of opinion that the shares in 
the present case were rightly taken on the execution against the 
American Stationers Company. | 

Plaintiff nonsuit. 


Francis Marston vs. Enmunp Boynton & another. 


Where money is lent on the credit of the borrower, though a third person, debtor of the 
borrower, signs a promissory note for the amount of the money, and the lender 
receives the note, yet if such note is not paid when due, he may maintain an action 
against the borrower for money lent. 


INDEBITATUs AssumpPsiT to recover the sum of $260, money 
lent. ‘Trial in the court of common pleas, before Warren, J., 
who reported the case as follows: 

“The plaintiff introduced testimony tending to prove, that 
in July 1841, Lyman W. Centre was transacting business in 
Boston, and was indebted to the defendants, who were in part- 
nership; that he had become embarrassed, and that his prop- 
erty was attached by Glover & De Wolf; that under these 
circumstances he went to the State of Maine to see the plain- 
tiff, and with a view of forming a connection in business with 
him; that Centre and the plaintiff returned to Boston together; 
that while Centre was thus absent, Swasey (one of the defend- 
ants) called upon Centre’s clerk, and requested him to let him 
(Swasey) know when Centre returned; that after Centre’s 
return, and while he and the plaintiff were together, Swasey 
was sent for and joined them; that Swasey, having before this 
understood that the plaintiff had some money with him, said, 
at this interview, that he had ‘some money to make out that 
day, and should be glad if he’ (the plaintiff) ‘ would let him 
have it;’ that the plaintiff took out three packages of money, 
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amounting in the whole to $260, laid them on a table, and 
they were passed to Swasey; that Swasey then wrote two 
notes for $260 each, one payable to Centre, which he signed 
in the name of his firm, and the other payable to the plaintiff, 
which Centre signed, and which Swasey then tendered to the 
plaintiff; that the plaintiff said, ‘this is not the right way of 
doing the business,’ to which Swasey replied, that he would 
make it all right; that if the plaintiff and Centre did not go into 
business, and the attachment of Glover & De Wolf was not 
withdrawn, he would pay the money back; and that the plain- 
tiff then received Centre’s note. The evidence tended to show 
also, that Swasey did not deliver to Centre the note signed in 
the name of the defendants’ firm, but in lieu thereof, gave him 
a receipt for the $260. 

“The jury were instructed, that the plaintiff, to entitle him 
self to a verdict, must satisfy them that the money was lent by 
the plaintiff to the defendants ; that if the credit was given to 
Centre, even if the plaintiff was induced to give that credit by 
a promise of Swasey that he would repay the money upon cer- 
tain conditions ; or if such credit was given by the fraudulent 
procurement of the defendants, the plaintiff would not be en- 
titled to recover in this form of action ; that the acceptance of 
Centre’s note by the plaintiff, for the amount lent, raised a 
presumption that the credit was given to Centre, but that this 
fact was not conclusive; that the jury would look at all the 
circumstances of the transaction, and if they were satisfied 
that the parties, at the time, understood that the loan was 
made to the defendants, and upon their credit, they (the jury) 
should return a verdict for the plaintiff; otherwise, for the 
defendants. A verdict was returned for the plaintiff. To 
these instructions the defendants excepted.” 

HI. H. Fuller, for the defendants. The instructions were 
incorrect; for if the plaintiff accepted Centre’s note, it was 
payment, although the money might have been lent on the de- 
fendants’ credit. Besides; the plaintiff, having taken the note, 
was bound to show, before he could recover on a count for 
~ money lent, that the note was dishonored. Chit. Con. (5th 
Amer. ed.) 766, 768, 770. 
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The plaintiff should have declared on a conditional promise, 
and averred that the conditions had been conformed to; or, at 
least, should have proved that fact, before he could recover on 
the count in his writ. Whitcomb v. Williams, 4 Pick. 228. 
Cornwall vy. Gould, 4 Pick. 444. Wood v. Bodwell, 12 Pick. 
268. As the note was taken on account of the loan, the plain 
tiff should have shown diligence in attempting to collect it. 
Bridges v. Berry, 3 Taunt. 130. The case was put to the jury 
solely on the question whether the loan was made to the de- 
fendants ; and the effect of the instructions and verdict is to 
render the giving of the note entirely nugatory. 

B. Sumner, for the plaintiff. The legal presumption from 
the verdict is, that all the facts, necessary to the plaintiff’s 
recovery, were proved; and, if necessary to the recovery, that 
the plaintiff used due diligence to collect the note, and that 
the plaintiff and Centre did not go into partnership, and that 
Glover & De Wolf’s attachment was not withdrawn. The 
instructions were warranted by the case of Tufts v. Seabury, 
11 Pick. 142. 

Suaw, C.J. The court are of opinion that the directions 
of the court of common pleas were right. The court instructed 
_ the jury, first to inquire whether the loan was made by the 
plaintiff to the defendants, on their credit ; and there was evi- 
dence to warrant the jury in finding that it was so made. If it 
was, then, by operation of law, the defendants became bound to 
repay the money, and the note of Centre, received of them by 
the plaintiff, was merely collateral security. If then it is set up 
by way of defence to an action to recover the money lent, that 
such note was taken, it may be answered by proof that the 
plaintiff, without laches of his own, has realized nothing from 
the note; that it has become due, and is unpaid; that it has 
not been negotiated, and is now brought in, to be surrendered 
to the defendants. It being the duty of the maker to pay it 
without special demand, the production of the note, overdue 
and unpaid, is de fucto proof of dishonor. 

The case might present a different question, if it were a note 
with indorsers, and the responsibility of the indorsers had been 
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lost by want of due diligence ; or if the defendants should prove, 
that with ordinary care the note might have been collected, and, 
through the laches of the plaintiff, was not. 

But it was excepted, and was relied on at the argument, that 
the promise of the defendants was conditional, and that the jury 
should have been instructed, that the plaintiff could not recover 
without proving that Glover & De Wolf did not withdraw their 
attachment, and that the plaintiff and Centre did not go into 
partnership. This would undoubtedly be true, if the credit had 
been given to Centre ; if he was the principal debtor ; and if the 
plaintiff had no claim on the defendants, but by force of their 
conditional promise. But if the credit was given to them, then 
they were liable, not on their conditional promise only, but on 
their implied legal obligation, as debtors, to repay the amount 
lent to them. This was the question left to the jury; and the 
court instructed them, that the acceptance of Centre’s note 
raised a presumption that the credit was given to him, and not 
to the defendants ; but that it was a presumption of fact, which 
might be rebutted by other evidence ; and it was left to them 
on the whole evidence. 

It was further excepted to the mstructions of the court of 
common pleas, that the jury should have been directed, that the 
acceptance of Centre’s note was a payment. In Massachusetts, 
it is held that the acceptance of a negotiable note is prima facie 
evidence of payment; but it is so held, because such is the pre- 
sumed intention and understanding of the parties. But it is 
open to proof that it was not so intended and understood ; and 
then it is not evidence of payment. Here the question was, in 
effect, submitted to the jury ; because, as the note of Centre was 
delivered to the plaintiff, at the same time when the loan was 
made, if it was intended to be on the credit of the defendants, 
and not of Centre, then his note was not understood and in- 
tended to be a payment of the loan ; and this question the jury, 
on the evidence, decided in favor of the plaintiff. 

Exceptions overruled. 
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Tue Boston Water Power Company vs. Horace Gray. 


Arbitrators have authority to decide conclusively all questions of law necessary to the 
decision of the matters submitted to them, unless they are restricted by the terms of 
the submission, or unless it appears on the face of their award, that they intended to 
decide according to law, but have decided contrary to law: And there 1s no distinc- 
tion, in this respect, between the authority of arbitrators who are selected from the 
legal profession, and that of other arbitrators. 

The decision of arbitrators, to whom all questions of fact and law are submitted, and who 
act fairly, is conclusive, unless it can be impeached and avoided by proof of fraud prac, 
tised on them, or proof of mistake or accident, by which they were deceived and misled, 
so that their award is not in fact the result of their judgment: But their mistakes in 
drawing conclusions of fact from evidence or observation, or in adopting erroneous 

_ rules of law or theories of philosophy, are not a legal cause for avoiding their award. 

Hence, where a question as to the measure of a water power, granted by demise, was 
submitted to arbitrators, and they, after making numerous actual experiments, con- 
structed a table, on hydraulic principles, by which the use of the water was to be 
calculated ; it was held that evidence was not admissible to show that the table was 
constructed on erroneous principles. 

The owners of the water powers at the Boston Mill Dam leased a certain number of 
mill powers, with an agreement that they would do nothing whereby the power 
granted might in any way be in any wise defeated or diminished: Disputes afterwards 
arose respecting the quantities of water to which the lessee was entitled, and as to 
the mode of measuring and delivering the same, and the use thereof; whereupon the 
parties submitted the matters in dispute to arbitrators, authorizing them (among other 
things) to determine what quantities of water the lessee was entitled to draw, by virtue 
of his lease, and also to determine the manner in which the same should be measured 
and delivered, and to settle, in all other particulars, the legal rights of the parties 
under and by virtue of the lease, and to employ such engineers, agents, &c. as they 
should see fit, for the purpose of enabling them to determine the extent of the water 
power, and other experimental matters incident to the business committed to them, 
and to determine what part of the expenses appertaining thereto should be borne by 
each party. Held, that the arbitrators had not exceeded their authority by awarding 
that the lessee should take the water at a lower level than that at which it was taken 
at the time when the lease was made; nor by awarding that the lessee should pay 
nalf the expense of an apparatus which they ordered to be made and set up for meas- 
uring the water to be received by the lessee, and half the expense of the experiments 

_ made by the arbitrators to determine the whole number of mill powers which the 
lessors owned; nor by awarding that the water received by the lessee should be 
measured after it had passed his mills, and not before. Held also, that the arbitrators 
had not exceeded their authority by awarding that the lessors should remove accre- 
tions from the basin that received the water, whenever it should be necessary to the 
full enjoyment of the water powers granted to the lessee, although the lessors might 
not own the soil; the arbitrators being of opinion that the lessors had the nght and 
were bound to enter upon the receiving basin, and remove therefrom obstructions 
arising from accretions. Held further, that the arbitrators, by awarding that the 
lessee was entitled to the use and enjoyment of his mill powers “ so long as the basins 
will furnish the same,” had not, by implication, impaired his rights under the lease, 
which gave him such powers absolutely, and without any limitation. 


Tuis was an action of covenant broken. 
In the year 1836, the plaintiffs and the Boston and Roxbury 
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Mill Corporation, of the first part, and the defendant and the 
Boston Iron Company, of the second part, made and executed 
the following indenture: 

“‘ Whereas the said Boston and Roxbury Mill Corporation 
heretofore leased and demised to said Horace Gray, for a term 
of years yet unexpired, certain water powers and other premises 
described in certain indentures, made and executed between 
said Boston and Roxbury Mill Corporation and said Gray ;* 


* The lease here referred to was as follows: 

“This indenture, made this 6th day of June 1822, by and between the Boston 
and Roxbury Mill Corporation, of the one part, and Horace Gray of the city of 
Boston, Commonwealth of Massachusetts, merchant, of the other part, witnesseth, 
that the said corporation, in consideration of the covenants and conditions here- 
inafter made, on the part of the said Gray, his executors, administrators, and as- 
signs, doth hereby grant, lease, and demise unto said Gray, a certain piece of land 
situate on Gravelly Point, so called, in Roxbury, in the county of Norfolk, and said 
Commonwealth, bounded as follows, to wit: Beginning at the cross dam road, 
where the eastern wing wall, so called, meets the same, thence running along 
the face of said wall, and at a right angle with said road, more than 300 feet to 
the eastern boundary of the land conveyed from Israel Thorndike, Ebenezer 
Francis, and David Sears, by a certain deed of indenture, made by and between 
said corporation, of the one part, and said Israel, Ebenezer, and David, of the 
other, dated on the 8th day of March 1820, and recorded in the registry of deeds, 
of the county of Norfolk, in book 62, folio 112, thence running southerly along 
the said eastern boundary line, 300 feet, thence at a right angle with said 
boundary line to and across the said cross dam road, and across the beach and 
canal on the western side thereof, to a row of stakes on the western bank of said 
canal, thence northerly by said row of stakes along the western bank of said 
canal, to a point in the Ime with the western wing wall, so ealled, thence along 
the face of the said western wing wall, to the said cross dam road, thence across 
said road to the bounds first mentioned ; subject, however, to all the conditions 
and restrictions contained in the indenture aforesaid, by which the same was 
conveyed to the said corporation. Reserving also to the said corporation, and all 

claiming under it, the right of passing in and along the said canal, but not of 
stopping therein, or in any manner obstructing the same. 

“ And the ay, corporation doth also grant, lease, and demise unto the. said 
Gray, the following described mill privilege, to wit: The privilege of drawing 
through convenient flumes of stone, to be made by said Gray in and through 
the said road or dam, wherever he may choose, within the limits above set forth, 
a quantity or quantities of water, the power of which shall at all times be equal 
to ten mill powers. And it is expressly understood and agreed between the par- 
ties, that a quantity of water equal to that which is now required, under any _ 
given head and fall, to grind with one of the water wheels, and one pair of the 
mill stones contained in the grist-mill belonging to the corporation, as the same 
are now constructed and set up, eight bushels of rye, into good merchantable 
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and the said Gray has since verbally agreed to assign a portion 
of the said water powers and other demised premises to the said 


meal, in one hour, shall be deemed equivalent, under the same head and fall, to 
one mill power. 

* And the said corporation doth further grant unto said Gray a right, in com- 
mon with the corporation and ail persons claiming under it, of landing at the 
general landing place, on the north side of the main dam built by said corpora- 
tion, all goods or materials which said Gray, or any person claiming by or under 
him, may have occasion for upon the premises; which landing place begins on 
the north side of said main dam, 180 feet east of the filling sluices at the end of 
the wharf now built, and extends eastward 150 feet: And also a right of way 
and of carriage for him, and for all persons claiming under him, to and fro be- | 
tween said landing place and the land herein above demised, free of toll across 
the main dam, but not lengthwise thereon. 

_ To have and to hold the premises hereby granted, with all the privileges and 
appurtenances thereto belonging, to him the said Gray, his executors, adminis- 
trators and assigns, for and during the full term of one hundred years, from the 
10th day of April now last past, he and they paying and yielding therefor, until 
the 10th day of January 1824, nothing ; and on the last named day, and on every 
10th day of April, July, October and January, afterwards, during the continuance 
of this lease, the sum of $ 787-50. 

*¢ And the said corporation, for itself, its successors and assigns, doth hereby 
covenant to and with the said Gray, his executors, administrators and assigns, 
as follows, to wit: First: 'That if the power hereby granted shall, at any time, be 
found insufficient to carry on the works which shall be erected by the said Gray, 
his executors, administrators and assignees, then he or they may employ any 
further power, not exceeding one quarter part of the power herein above grant- 
ed, he and they paying rent for the same quarterly, at the rate of $315 by the 
year for each additional mill power, but shall not be entitled to have any land 
with such addition of power. Second: That neither said corporation, nor any 
one claiming by, from, or under it, shall, at any time within 10 years from the 
said 10th day of April now last past, sell, grant, or use any mill privilege or 
water power whatsoever for working in iron; provided however, that any person 

_ or persons occupying mills under the said corporation shall have the right to make 

necessary tools and machinery for his or their own use only in the said mills. 

And the said corporation will,in every future lease, reserve the right to enter and 

expel the lessee and his assigns, or to stop his flumes, by its directors or agents, if 

he, or any under him, shall use any mill power for working in iron, except as 
aforesaid, and will authorize the said Gray, his executors, administrators, and 
assigns, to exercise these rights, as its agent or agents, in case the exclusive 
privilege herein above granted to him and them should be at any time violated. 
Third: ‘Vhat the said Gray, his executors, administrators or assigns, may at any 
time surrender and abandon this lease, upon paying to said corporation the sum 
of $1575. Fourth: That the said corporation, its successors, and assigns, will 
at all times keep and maintain their dam and sluice-gates in good and sufficient 
repair, and will not do any act whatever, whereby the power hereby granted may 
be in any wise defeated or diminished. But it is expressly understood and agreed, 
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Boston Iron Company, and has leased other portions of the same 
to Messrs. Boott and Lyman; and said Boston and Roxbury 


that, if by inevitable accident, or by any cause beyond the control of the said 
corporation, its successors, or assigns, the power hereby granted shall become de- 
ficient or be destroyed, the corporation, its successors and assigns, shall not be 
bound or holden to pay any damage necessarily occasioned by such inevitable 
destruction or deficiency ; but in such case, the said Gray, his executors, admin- 
istrators and assigns, shall be exempted from rent during the contimuance of 
such deficiency, and shall be allowed, immediately after the remedy thereof, to 
hold the premises for a time equal to twice the duration of such deficiency, free 
of rent, provided the time thus allowed after such removal shall in no one in- 
stance exceed two years. 

“‘ And the said Gray, on his part, for himself, his executors, administrators and 
assigns, doth hereby stipulate, covenant and agree, with the provision and lim- 
itation hereinafter set forth, to and with the said corporation, its successors and 
assigns, that he and they will well and truly perform the following conditions, to 
wit; will pay the rent quarterly, as herein reserved, and will pay all taxes levied 
on the premises, and will make good and sufficient flumes of stone, for the con- 
veyance of the water used by him or them, and a bulk head to be approved by 
the directors, and will dig a race-way across the eastern end of the premises, of 
such width and depth as shall be requisite for the accommodation of the mills 
which may be erected on the land of said corporation, south of him, and will 
constantly maintain the same in sufficient repair, and will also put in operation 
a power equivalent to seven mill powers and a half, within three years. And if 
he or they sh&ll at any time neglect or fail to fulfil any one of the conditions or 
stipulations aforesaid, and such neglect or failure shall continue for and during 
the space of 30 days after notice thereof by the said corporation, then it shall be 
lawful for the said corporation, by its directors or agents, to enter on the premises 
and stop his or their flumes, or to expel him or them, and all persons occupying 
under him or them, and so to avoid the said term, and destroy this lease, and all 
his and their rights, and title and interest under it. Provided, however, and it is 
expressly understood and agreed, by and between the parties to this lease, that 
after the said Gray, his executors, administrators and assigns, shall have ex- 
pended the full sum of $10,000, in making flumes, race-ways, buildings, and 
. other fixtures on the premises hereby granted, and after the said Gray, his ex- 
ecutors or administrators, shall have assigned this lease, neither he nor they shall 
at any time be liable to an action of covenant, or any other suit, at law or in 
equity, for the breach or non-performance of any of the said stipulations or con- 
ditions which may be broken after such assignment, nor in any manner holden 
or required to pay the rent which may accrue subsequently to such assignment, 
excepting the rent which shall accrue for the first 6 months thereafter: But that, 
after the said sum of $10,000 shall have been so expended, and after an assign- 
ment by him or them, and 6 months passed, as aforesaid, the sole remedies of 
the corporation, for the breach or non-performance of the said stipulations and 
conditions, or any of them, shall be such action or actions as may be legally 
maintained against the holders or assignees of this lease, or the occupant of 
the premises, and the right of said corporation to enter and stop his or their 
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Mill Corporation, after the making of the said lease to said Gray, 
and of divers other leases of water power to other persons, sold, 
assigned and conveyed to the said Boston Water Power Com- 
pany all the remaining interest of the said Boston and Roxbury 
Mill Corporation in and to the water power created by the basins 
and dams of the said last mentioned corporation, together with 
the said several leases to Horace Gray and others, and all the 
rents and reservations thereto belonging; and whereas ques- 


filumes, and to expel him or them, and thereby avoid this lease, as above 
set forth. 

“ And it is further covenanted and agreed, by and between the parties, that 
the directors and agents of the corporation may at all times enter and examine 
the water courses on the premises, and may at all times keep a gauge therein, 
whereby they may, from time to time, regulate the power used according to the 
terms of sale, in such manner, however, as always to allow a quantity or quan- 
tities of water, the power of which shall be always equal to the mill power or 
privilege herein above granted, to flow freely upon the water wheels erected on 
the premises, and the same power shall be distributed in such proportions on 
the several wheels, as the said Gray, his executors, administrators or assigns, 
shall at any time require. R 

“ And the said Gray, for himself, his executors, administrators and assigns, 
doth covenant, promise and agree, to and with the said corporation, its succes- 
sors and assigns, that he or they will, before the 22d day of June,current, begin 
one or more good and substantial buildings of stone, for his principal work, and 
also that the said stone buildings, and the water wheels appertaining thereto, shall 
become the property of the said corporation, without any charge or compensa- 
tion, whenever this lease shall cease or determine, either by its surrender or 
forfeiture, or by lapse of time ; and if the said lease shall not so cease and deter- 
mine within 50 years from the commencement thereof, then all buildings what- 
soever, erected on the premises, with the water wheels to them or any of them 
belonging, shall becdme the property of the said corporation, whenever the said 
lease shall, after the said 50 years, cease and determine, in either of the modes 
aforesaid. 

“« And the said corporation, for itself, its successors and assigns, doth covenant 
and agree, to and with the said Gray, his executors, administrators and assigns, 
that he and they, paying rent as herein reserved, and also keeping and observing 
all the other stipulations and conditions on his and their parts to be performed 
and observed, shall hold, occupy and enjoy the premises hereby granted, for 
and during the term aforesaid, quietly and peaceably, without any let, trouble or 
molestation whatsoever. 

¢ In testimony of which, the said corporation hath caused these presents to be 
signed by its president, thereunto duly authorized, and its corporate seal to be 
affixed thereto, and the said Gray hath thereto affixed his hand and seal, on the 
day and year first above written. Horace Gray. [seal.] 

Artemas Ward, Pres’t.”’ [seal.] 
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tions and controversies have arisen between the parties to these 
presents, respecting the quantities of water to which the said 
Gray, and those claiming under him, are entitled, and the mode 
of measuring and delivering the same, and respecting the quan- 
tities of water which said Gray and others have heretofore in 
fact used and enjoyed, and otherwise respecting the mutual 
rights and obligations of the parties in regard to the nature and 
extent of the water power created by the said basins and dams, 
and the manner of using the same; and whereas certain suits 
at law have been commenced by the said Gray, against the 
said Boston and Roxbury Mill Corporation, for divers alleged 
breaches of covenant, which suits are yet pending; now, for 
the purpose of adjusting and finally determining all and singular 
the said suits, controversies and questions, defining and limiting 
the mutual rights, powers and obligations of the parties respec- 
tively, and regulating and securing the future enjoyment and 
fulfilment of the same, the said parties have mutually entered 
into the agreements and stipulations contained in the articles 
following : 

“First. Three commissioners are and shall be mutually 
selected and appointed, in the manner and for the purposes 
hereinafter expressed, of whom one, who is to be chairman of 
the board, shall be a person learned in the law, and the other 
two shall be civil engineers, practically skilled in the measure- 
ment of water power, and learned in the scientific principles and 
rules applicable thereto ; and the parties have mutually agreed 
upon the following persons for such commissioners, if they shall 
consent to serve, namely, the Hon. Leverett Saltonstall, to be 
chairman of the board, and Loammi Baldwin, Esq., of Charles- 
town, in the county of Middlesex, and James Hayward, Esq., of 
Cambridge, in said county, to be his associates. And if either of 
the said associate commissioners shall refuse to serve, or, after 
accepting, shall become unable to proceed in the business of the 
said board, or if otherwise a vacancy shall at any time occur 
therein, excepting in the case of the chairman, the party which 
had nominated the commissioner so refusing, or becoming un- 
_able to proceed, or otherwise creating a vacancy, shall, within ten 
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days after notice of such vacancy, nominate to the other party a 
suitable person to fill the vacant place; and the other party 
shall, within three days after written notice of such nomination, 
signify in writing whether or not the said nomination is agreed 
to, and it shall be considered as agreed to, unless within the 
three days the contrary be signified, as aforesaid. And when- 
soever any commissioner shall be agreed upon between the 
parties, he shall be forthwith notified of his appointment, by a 
letter to be signed by both parties jointly, or by their counsel, 
and no commissioner shall ever be informed by which party he 
was first nominated ; and if such nomination as aforesaid is 
negatived within three days, the nominating party shall, within 
ten days after notice thereof, nominate anew ; and the other party 
shall, within three days after notice thereof, signify his assent or 
dissent in manner aforesaid ; but if the party, having the right of 
nomination as aforesaid, shall fail so to nominate within the time 
above fixed, or if a second nomination shall have been negatived 
by the other party, it shall then be competent for the two re- 
maining commissioners either to fill the vacancy themselves, or to 
proceed in the business of the commission without a third com- 
missioner, as they shall elect. And in case a vacancy shall at 
any time occur in the place of the chairman, either by his re- 
fusal to serve, or by his becoming unable to act, or. otherwise, 
it is agreed that the counsel of the respective parties may ap- 
point a substitute, either permanently, or for the particular 
exigency, as they shall see fit. And in case the counsel of 
either party shall, after notice, neglect to act upon the subject 
for the space of three days, it shall be competent for the coun- 
sel of the other party alone, to make such appointment. 
“Second. It shall be the duty of the said commissioners to 
determine, as soon as may be, what quantities of water the said 
Gray, and those claiming under him, are entitled to draw and 
use, under and by virtue of the said lease from the said Boston and 
Roxbury Mill Corporation to said Gray, and also to determine 
the manner in which the same shall be measured and delivered, 
and to define and settle, in all other particulars, the legal rights 
of the respective parties under and by virtue of the said lease. 
' VOL. VI. La 


138 SUFFOLK AND NANTUCKET. 


Boston Water Power Co. v. Gray. 


“Third. It shall be the further duty of the said commission- 
ers, to determine whether said Gray has, or has not, heretofore 
had and enjoyed, at all and at what times, the full use of the 
powers to him granted in and by the said lease, and whether 
or not he has, at any and what times, had and enjoyed greater 
powers than were to him granted and demised, as aforesaid, and 
to state as nearly as possible, the extent and duration of all such 
deficiencies and excesses, the times and periods of their oc- 
currence, and the causes thereof, as nearly as the same can 
be ascertained, from the date of the said lease up to the time 
when the said commissioners shall make their award, and to 
decide for what portions and periods of such deficiencies or ex- 
cesses, either party may have a legal claim for damages against 
the other: It being however expressly agreed, that neither party 
is to be debarred, by reason of this submission, from the full 
effect of any legal or equitable defence before the said commis- 
sioners, of which he might avail himself in any suit at law, or 
in equity, against the claim of the other party for such deficiency 
or excess, either in the whole, or in respect to any particular 
portion and period thereof. 

“Fourth. The said commissioners, having ascertained and 
defined, are to declare by their award, the legal rights of the 
parties in respect to the premises, and all other matters sub- 
mitted to them, including the legal principles by which the 
damages of either party, if any exist, are to be measured and 
ascertained : But the said commissioners are not to inquire into 
ascertain, or declare the amount of damages sustained by 
either party in any case, or what sum of money would be a 
fair pecuniary equivalent and satisfaction therefor ; which mat- 
ters shall be determined by another board of referees, as herein- 
after provided. 

“Fifth. The said Boston and Roxbury Mill Corporation 
and the said Boston Water Power Company shall not, pending 
this submission, nor until the final award of the said commis- 
sioners, use or lease any more powers than now are, cr hereto- 
fore have been, used or leased, nor license any encroachments, 
whether now existing or not, upon either of their basins, without 
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first submitting to the said commissioners, after due notice to 
said Gray, the right or propriety thereof, nor without the previ- 
ous authority and permission of the commissioners respecting 
such license, and upon such terms only as they shall prescribe ; 
but it is expressly understood and agreed, that the commission- 
ers may authorize the granting of such lease or license, if they 
shall see fit,on such terms as they shall deem equitable between 
the parties; and their decision on any such matter shall be con- 
clusive upon the parties, until the publication of their final 
award, or until they shall otherwise order; and nothing herein 
shall be considered a waiver by said Gray of any claim he may 
have in consequence of any past leases or encroachments, if any 
such exist, nor an admission by the other party that he has any — 
claim on account of the premises, or that any such encroach- 
ment exists. 

“Sixth. If the said commissioners, after hearing the parties, 
shall find, as a determinate fact, that said Gray and his assigns 
have not had at all times the full quantity of water, to which he 
and they are entitled, under and by virtue of the said lease, the 
said commissioners, if they see fit, shall, on application of either 
party, prescribe and direct to what extent and in what manner 
the said Boston Water Power Company (not including, however, 
present lessees) may draw and use the water at such times of 
deficiency, so as to preserve to said Gray, or those claiming un- 
der him, as nearly as may be, the full use of the powers to which 
he and they are entitled, under and by virtue of said lease ; and 
such prescription or direction shall be binding upon the parties, 
until the commissioners shall otherwise order; or, in default 
thereof, until the publication of their final award. 

«Seventh. ‘The final award of the commissioners, upon all 
matters submitted to them, shall be in duplicate writings, by 
them subscribed, sealed up, and directed to the counsel of the 
respective parties, and to them delivered within twelve months 
from the day of the first meeting of the commissioners, unless a 
further extension of time shall have been previously requested 
and agreed to; and the said award shall be final and conclusive 
between the parties, upon all matters embraced therein, under 
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this submission, and each party shall specifically perform what- 
soever shall be therein awarded to be by such party specifically 
performed, so far as the same has been submitted as aforesaid. 

“ Kighth. The sdid commissioners shall have full power to 
employ such engineers, surveyors, and other agents, servants 
and assistants, as they shall see fit, for the purpose of enabling 
them to determine the extent of the water power and other ex- 
perimental matters, incident to the business of the said commis- 
sion ; and they shall determine and award what portion of the 
expenses appertaining thereto, exclusive of their own compen- 
sation and ordinary expenses of reference, shall be borne by 
each party. But the compensation of the commissioners them- 
selves, and the ordinary expenses of reference, shall be divided 
equally between the parties, one half to each. 

‘Ninth. The foregoing submission, and the award that may 
be consequent thereon, are not to affect in any way the rights 
of either party as against third persons; it being however under- 
stood and agreed, that said Gray represents and undertakes to 
bind, by the said submission and award, all persons claiming 
through him under his said lease from the Boston and Roxbury 
Mill Corporation, except Messrs. Boott and Lyman, and those 
claiming under them, whom he does not represent, nor under- 
take to bind in the premises. 

«Tenth. After the publication of the award of the said 
commissioners, touching ali matters submitted to them, the first 
of the several suits commenced by said Gray against the Boston 
and Roxbury Mill Corporation, and now pending in the supreme 
judicial court for the county of Suffolk, for the recovery of dam- 
ages by reason of the several breaches of covenant therein al- 
leged, shall be submitted, together with all other claims of either _ 
party upon the other for damages, (excepting the claim of the 
said Gray under and by virtue of his second suit against the 
said corporation,) to the arbitrament and award of three disin- 
terested referees mutually chosen, of whom the chairman shall 
be a person learned in the law; and the said referees, after hear- 
ing the parties, shall determine and award what amount of 
pecuniary damages, if any, either party shall be entitled to re- 
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cover and receive from the other, for any cause whatsoever, 
(excepting the second suit of said Gray, as before excepted,) 
conformably to the principles, and respective legal rights of the 
parties, as ascertained and established by the previous award of 
the commissioners above named ; which award is to be absolute- 
ly conclusive in this second reference, as to all matters which 
the said award purports to determine. And the second of the 
said suits commenced by the said Gray, and now pending as 
aforesaid, against the said Boston and Roxbury Mill Corporation, 
for the recovery of damages by reason of the several breaches 
of covenant therein alleged, shall also be submitted, but by a 
separate and distinct instrument of submission, to the arbitra- 
ment and award of the same referees ; who, after hearing the 
parties, shall determine and separately award what amount of 
pecuniary damages,’ if any, the said Gray is entitled to recover 
in his said second suit, conformably to the principles, and legal 
rights of the respective parties, as ascertained and established in 
and by the previous award of the commissioners aforesaid, which 
award is to be absolutely conclusive, in this last mentioned ref- 
erence also, as to all matters which the said award purports to 
determine. And each of the said several awards of the ‘said 
second set of referees, touching the subject of pecuniary dam- 
ages, shall be made in duplicate writings by them subscribed, 
sealed up, and delivered to the counsel of the respective parties 
within three months after their first meeting. The chairman 
of this second reference shall be appointed by the counsel of the 
respective parties, or the counsel of one of them alone upon 
neglect of the other to act, in like manner as is above provided 
in case of a vacancy in the office of chairman in the board of 
commissioners aforesaid. And [a blank was here left for the 
names] are now agreed upon between the parties for the other 
referees ; and in case of the refusal or inability of either of them 
to act, or of a vacancy otherwise occurring, such vacancy shall 
be filled in the same manner as is above provided of and con- 
cerning the filling of vacancies in the board of commissioners 
aforesaid ; and all the members of the said second reference 
shall be notified of their appointment by the joint letter of the 
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parties, or their counsel, and no one of the said referees shall 
be informed by whom he was first nominated. 

“Eleventh. The award of any two of the said board of 
commissioners, the third commissioner dissenting, and the award 
of any two of the said second set of referees, the third referee 
dissenting, shall be regarded, to all intents and purposes, as the 
award of the whole. 

“Twelfth. It shall be competent for the said second set of 
referees to inquire into, settle and determine, any principle of 
law which shall be necessary for the ascertaining and settling 
of legal damages between the parties, any thing herein to the 
contrary notwithstanding ; provided such principle of law is not 
embraced in and determined by the previous award of the com- 
missioners aforesaid, and is not in any respect repugnant to, or 
conflicting with, the principles established by the report and 
award of said commissioners, which are to govern as aforesaid 
in all matters therein embraced. And the several corporations 
and persons, parties to these presents, hereby severally covenant, 
each with the other, well and truly to observe, keep and fulfil 
all and singular the said articles of agreement, and all and 
singular the stipulations and undertakings by them respectively 
to be observed, kept and fulfilled, according to the true intent 
and meaning of these presents. 

“In witness whereof, the said Boston and Roxbury Mill Cor- 
poration and the said Boston Water Power Company, of the one 
part, by their respective presidents, duly authorized thereto, have 
hereunto set their respective corporate seals; and of the other 
part, the said Horace Gray hath hereunto set his hand and seal, 
and the said Boston Iron Company hath also hereunto set its cor- 
porate seal by the said Horace Gray, thereto duly authorized ; and 
the said parties have interchangeably delivered these presents.” 

It was afterwards agreed between the parties to the above 
indenture, that the time for making and publishing the award 
of said commissioners should be extended to such time as they 
might find necessary, not beyond the first day of October 1838, 
and that the said award, then made and published, should have 
the same effect as if made and published within the time 
originally prescribed. 
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On the 29th of September 1838, the commissioners made 
and published their award, as follows — after setting forth the 
terms of the submission, and the subsequent agreement of 
the parties to enlarge the time of making and publishing it: 

“* Whereas, during the pendency of this commission, the said 
Loammi Baldwin has deceased, and the said parties did not fill 
the vacancy thereby caused in the said board of commission- 
ers ; and the said Saltonstall and Hayward, according to the 
provisions of said indenture in such case, did elect to proceed in 
the business of the said commission, and to complete the same, 
- without a third commissioner. And whereas the said Salton- 
stall, Baldwin and Hayward, in the life time of the said Bald- 
win, and the said Saltonstall and Hayward, since his decease, 
have fully heard, examined and considered the allegations, 
witnesses and evidence of the said parties, and their counsel, 
concerning the premises aforesaid, and all the controversies and 
questions submitted to the said board of commissioners as 
aforesaid ; and have, with the assistance of other persons em- 
ployed by them, made the surveys, examinations, and experi- 
ments, necessary to enable them to determine the extent of 
water power, and the rights of the said parties, as submitted to 
them by the said indenture: ‘That is to say, after hearing the 
said parties, the said commissioners proceeded to make a careful 
examination of the tides in Charles River, and the effect of the 
tides upon the full and receiving basins of the said Boston 
Water Power Company, for the purpose of ascertaining the 
quantity of water that may be drawn from the full basin, in 
every variety of tides, and the head and fall under which this 
varying quantity of water may be used in the various states 
of the basins. They also made a series of experiments, by 
which they ascertained the quantity of water which, in every 
variety of height of the two basins, constitutes a mill power, 
according to the description and definition thereof in the said 
lease ; and also the quantity of water which the said Gray, and 
those claiming under him, are entitled to draw, under every 
variety of head and fall. And from their observations of the 
tides, and the experiments made by them in grinding, the said 
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commissioners ascertained and determined the number of mill 
powers which the said basins will afford, at any and every tide. 
The said commissioners also inquired into the quantity and 
amount of work done at the iron works erected and established 
by said Gray on the leased premises, and measured the quan- 
tity of water used in doing the said work, whereby they deter- 
mined, as nearly as the same could be ascertained, the quan- 
tity of water generally used at the said iron works. 

«¢ And now the said Leverett Saltonstall and James Hayward, 
surviving commissioners as aforesaid, do hereby make this their 
final award and determination upon all matters and questions 
submitted to them by the said indenture, in manner and form 
following: 'That is to say, 7 | 

- “© First: The said commissioners find that the number of 
cubic feet of water per second, which constitutes a mill power, 
for each head or height of water in the full basin, and for every 
tenth of a foot of back water or height of the empty basin, 
above the bottom of the south wheel in the mills belonging to 
the said Boston Water Power Company, called the ‘City Mills,’ 
is as set forth in the table hereinafter contained, showing the 
cubic feet of water required per second for a mill power, with 
the different heights of water in the two basins. And they do 
award and order, that the said Horace Gray, and those claim- 
ing under him, are, by virtue of said lease, entitled to, and may 
at all times draw and _use, at the said iron works or mills on the 
premises leased to said Gray as aforesaid, at any head or height 
of water in the full basin, and with any quantity of back water 
in the empty basin, eight times the quantity, or number of 
cubic feet of water per second, which in the said table corre- 
sponds to those several heights in the said two basins. The 
explanation of the said table is as follows, namely: 

“The first column gives the head or height of the water 
above the bottom of the wheel aforesaid. 'The second column 
gives the number of cubic feet of water per second, which con- 
stitutes a mill power for that head, when there is no back water, 
that is to say, when the general level of the surface of the open 
‘portion of the empty basin near the cross dam is not above the 
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bottom of the said wheel. The third column gives the number 
of cubic feet per second required for a mill power, when the 
back water, or general level of the said portion of the basin, is 
one tenth (01) of a foot above the bottom of the wheel. The 
fourth column gives the quantity of water per second required 
for a mill power, with two tenths of a foot of back water. The 
fifth column gives the quantity per second, when there are 
three tenths of a foot of back water. 

« And in general, in a line with the figures in the first col- 
umn, which gives the head or height of the full basin, and under 
those figures in the upper line which designate the height of 
the back water, or general height of the surface of the said por- 
tion of the empty basin, will be found the figures expressing the 
number of cubic feet of water per second, which constitutes a 
mill power in the said state’ of the two basins, that is to say, 
with the head and the back water so designated.” 

[Here followed a table of figures, expressing, in one column, 
the cubic quantities of water required to be drawn, in each sec- 
ond of time, upon the standard wheel of the City Mills, in order 
to grind rye into merchantable meal, at the rate of eight bushels 
in an hour, with a given pair of stones, under all the varieties 
of head and fall occasioned by varying heights of water in the 
upper basin, or mill pond, through a series of levels; describing, 
by steps of one tenth of a foot, from 103 feet down to 5 feet, 
above the bottom of the wheel, so long as the general level of 
the water in the Jower, or receiving basin, remains below the 
_ bottom of the wheel, and causes no obstruction by back water ; 
and also expressing, in other columns, the increased cubic quan- 
tities required to be drawn, for the same work, under all the 
foregoing varieties of the upper basin, as modified by varying 
depths of water in the lower basin, through a series of levels, 
ascending, by similar steps, from one tenth of a foot to two feet 
above the bottoin of the wheel, so as to cause a diminished fall, 
with more or less of obstruction from back water. ] 

«¢ As to the manner in which the water, which the said Gray 
and those claiming under him, are entitled to draw and use 
as aforesaid, shall be delivered, the said commissioners are of 
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opinion, that the said Gray has a legal right to, and they award 
and order that he may, draw the same through such apertures 
as he may place in his flumes, and at such heights as he may find 
convenient for drawing the quantity or quantities to which he is 
entitled as aforesaid, under the different varieties of head and 
of back water ; and he may distribute the same on his several 
wheels, in such proportions as he shall see fit, or find convenient 
for his work. | 

‘¢ And as to the manner in which said water shall be measured ; 
inasmuch as there is no convenient method known to the said 
commissioners, of measuring, before the use of the same, the 
said eight mill powers or quantity of water, under all the vary- 
ing circumstances of head and of back water, and delivering 
the same at the heights at which the said Gray, and those claim- 
ing under him, have a right to have the same delivered, (that is 
to say, the same height at which it may stand at the said City 
Mills,) the said commissioners award and direct, that the follow- 
ing shall be the method for measuring the said quantity or 
quantities of water, viz. The main race running through the 
premises leased to said Gray, and to the distance of one hundred 
feet northerly therefrom, shall be enlarged to the width of sixty 
feet, and shall be of the same depth with the present race. 

“«‘ This race, so enlarged, shall be divided by a course of sheet 
piling, rising, above high water mark, commencing on the 
westerly side of the main race, sixty feet above the point where 
the said Gray’s upper race communicates with the main race, 
and running in a northeasterly direction, so as to make, with 
the general direction of the race, an angle of about thirty de- 
grees, to the middle of the main race so enlarged ; then down 
the main race, dividing it longitudinally into two portions, each 
thirty feet in width, to a point at least thirty feet northerly of 
the north line of the premises leased to the said Gray; 
the said sheet piling to be so confined as not to be liable 
to be displaced or put out of line by the action of the water 
or ice. This will leave a. race of thirty feet in width, and 
about four feet in depth, below the bottom of the wheels of 
- the iron works, which shall be for the exclusive use of these 
works. 
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«Over this race, near the north line of the said leased premi- 
ses, but beyond the same, shall be erected a wheel house, to 
contain a paddle wheel or float wheel, for the purpose of meas- 
uring the water discharged from the said iron works or mills. 
This wheel shall be constructed upon the same principles with 
that adopted by Col. William Boardman for measuring the 
water at the said City Mills and at the said iron works, and 
used at the said City Mills by the said commissioners in their, 
experiments. ‘The said measuring wheel shall be twenty four 
feet in length and fourteen feet in diameter, with eight floats 
six feet in width, extending three and one half feet below the 
bottom of the standard wheel at the City Mills, and running 
close in the race, (reduced in width in this part so as just to 
receive the wheel,) over a cylindrical apron way fitted to the 
circumference of the wheel, and embracing forty six degrees of 
this circumference, or about twenty three degrees each way 
from the bottom of the wheel. The supports of this wheel 
shall be attached to the mud sills which support the cylindrical 
apron way, so that the rests of the measuring wheel may main- 
tain to this apron way their relative position. 'To one of the 
journals of this wheel an apparatus of clock-work shall be at- 
tached, with a graduated dial-plate, and an index to mark the 
revolutions of the wheel. Near the end of the wheel a water 
gauge shall be inserted, which shall give the precise depth of 
the water above the bottom of the cylindrical apron board ; and 
a table shall be prepared, which shall give, for every depth of 
_the water, the quantity which passes in every revolution of the 
wheel. ‘This wheel shall be so constructed as to admit of its 
being lifted from the race when it is not used. There shall be 
a gauge in the upper basin to show the height of the wate 
there, and another in the lower basin to show the height of the 
back water. 

“« By the fixtures and apparatus, constructed and made ac- 
cording to the foregoing directions, the number of mill powers, 
or quantity of water which shall at any time be used by said 
Gray, or those claiming under him, at the said iron works or 
mills, shall be measured and determined. 
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“ And the said commissioners do further award and direct, 
that the said fixtures and apparatus for measuring the water as 
aforesaid shall be constructed and made under the direction 
and superintendence of some person to be agreed on by the 
said parties, provided they shall agree upon some person within 
ten days from the date of this award; and if they shall not so 
agree, then that they shall be constructed and made by the said 
Boston Water Power Company within sixty days from the date 
of this award, and that they shall be maintained and kept in 
good order and repair by the said company, their successors or as- 
signs, during the continuance of the term of the said lease; and 
the expense of making and maintaining the same shall be paid 
as follows, viz. two third parts thereof by the said Boston Water 
Power Company, their successors and assigns, and one third 
part thereof by the said Gray and those claiming under him. 

‘‘And the said commissioners further award and direct, that 
the said Boston Water Power Company, their successors and 
assigns, shall have the care and custody of the said fixtures and 
apparatus ; but either of the said parties may use the same for 
the purposes for which it is directed to be made, whenever they 
may deem it expedient. 

“«« Second. As to the questions and matters submitted to the 
said commissioners by the third article in the said indenture, 
they are of opinion, that the said Gray has at times had and 
enjoyed greater powers than were granted to him by the said 
lease, from the date thereof; but they cannot ascertain with 
precision the extent, duration and times of such excesses, for the 
period of about ten years from the said date; and it is not 
necessary, in their opinion, so to do, because they are of opinion 
that the lessors have not a good and legal claim for damages 
for such excesses ; because, from the conduct of the said parties 
to the said indenture of submission, in the opinion of the said 
commissioners, there was a mutual acquiescence, by the said 
parties, in the manner in which the powers to which said Gray 
was entitled under the said lease were had, used and enjoyed 
by him during that time. From their examination, and from 
experiments made by them at said iron works, and their obser- 
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vation of the work done, and the machinery in motion at the 
time, and from the evidence produced at the several hearings, 
the said commissioners are of opinion, that from the beginning 
of the year 1832 the said Gray has had and enjoyed fifteen or 
more mill powers for about three fourths of the time; and that, 
for the other fourth part of said time, he has had and enjoyed a 
quantity of water, varying from between ten and eleven up to 
fifteen mill powers, with the exception of the deficiency occa- 
‘sioned by a breach in the main dam, which took place on the 
13th day of October 1833, and of the occasional deficiencies 
from unusually low tides, hereinafter mentioned. And the said 
commissioners are of opinion, that said Gray has not heretofore 
had and enjoyed at all times the full use of the powers to which 
he was entitled ; that there was a deficiency in consequence of 
the said breach in the main dam; and that there have been a 
few tides in each year, in their opinion less than one in a month, 
in which the said Gray may not have had and enjoyed, during 
the whole tide, the eight mill powers to which he was entitled, 
after the said lease to said Boott and Lyman. 

“ As to the legal claims of the said parties for damages for 
the said excesses and deficiencies, the said commissioners are 
of opinion, that the said Boston Water Power Company has a 
legal claim against said Gray for the rent of two and a half 
additional mill powers employed by him, since the first day of 
January 1832, with the exception of the time for which the said 
Gray has a claim to exemption from rent as hereinafter men- 
tioned, but that the said Gray ought not to pay interest thereon. 
And they are of opinion that said Gray ought not to recover 
damages for the said occasional deficiencies, because, in their 
opinion, it must have been understood by the parties to the said 
lease, that the said water power would necessarily be liable to 
occasional short deficiencies, from the manner in which it was 
created ; because the said Gray has enjoyed an excess over two 
and a half additional powers as before stated ; and because of 
his acquiescence as aforesaid. 

«The said commissioners are of opinion, that the breach in 
the mill dam, which took place on the 13th day of October 
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1833, was caused by inevitable accident ; that in consequence 
of said breach, the powers to which said Gray was entitled be- 
came inconstant, and were greatly deficient for the period of 
five months and four days ; and that, by the provisions of said 
lease, said Gray was legally entitled to an exemption from rent 
during the said time of said deficiency, and for twice the dura- 
tion of the same, immediately after the remedy thereof; and as 
the said Gray was called upon to pay, and did pay, rent under 
said lease, for the said time, they are of opinion that he has a 
legal claim against the said Boston Water Power Company for 
the same, together with interest from the times of his payment 
of the said rent. 

“ Third. 'The said commissioners are of opinion, and do 
award, that the said Horace Gray, and those claiming under 
him, (not including the said Boott and Lyman,) are legally en- 
titled to have, use and enjoy eight of the ten mill powers leased 
and demised by the said Boston and Roxbury Mill Corporation 
to the said Gray, as aforesaid, in the manner the same are de 
fined, described and set forth in the said lease and in this 
award, during the-remainder of the term of the said lease, and 
to use and enjoy the same at all times, by night as well as 
by day. 

“ Fourth. 'The said commissioners are of opmion, and do 
award, that the said Gray, and those claiming under him as 
aforesaid, are entitled to the use and enjoyment of the said mill 
powers, so long as the said basins will furnish the same; and as 
between the said Boston Water Power Company and the said 
Gray and those claiming under him, that they have a legal right 
to be first fully served to the extent of the said eight mill pow- 
ers defined, described and set forth as aforesaid, and that the 
said Boston Water Power Company are legally bound to dis- 
continue, and shall discontinue, the use of their own mills, in 
part or altogether, whenever and so long as it shall be neces- 
sary. to the full use and enjoyment of the mill powers belonging 
to the said Gray and those claiming under him as aforesaid. 

“Fifth. The said commissioners are of opinion, that the. 
said parties of the first part in said indenture of submission are 
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responsible to the said Gray, and those claiming under him, for 
any damages they may sustain from the proper and legal use of 
the mill powers leased and demised to other persons, after the 
said lease to the said Gray ; but that they are not liable to dam- 
ages for any injury the said Gray, and those claiming under him, 
may sustain, by reason of the said subsequent lessees using an 
excess of water beyond what they are legally entitled to draw 
and use by their respective leases. 

« Sixth. The said commissioners are of opinion, that the said 
Gray did not acquire a legal right, under and by virtue of the 
said lease, that the lessors should keep and preserve the basins 
and dams, by which said mill powers were created, in precisely 
the same state in which they were at the date of the said lease, 
during the continuance of the term of the said lease. The said 
Gray, and those claiming under him, have not a legal right of 
flowage to any particular line or extent in the receiving basin. 
The said lease does not contain a grant or warranty of such a 
right, either express or by implication, and it did not pass as in- 
cident or appurtenant to the subject of the grant. But the said 
commissioners are of opinion that the said Gray, and those 
claiming under him, have a legal right to so much flowage, and 
to such an extent, in the said receiving basin, at all times, as 
shall be necessary to the full enjoyment of the power granted 
to the said Gray in the said lease. And the said commissioners 
are of opinion, that the parties of the first part in said indenture 
are legally bound not to alter, or in‘any way affect or change, 
the said basins, or either of them, in such manner or degree, that 
the power granted in said lease may thereby be defeated or be- 
come deficient. And they award and order, that the said par- 
ties shall not alter, change, or do any act or thing whatever, nor 
consent to the doing of any, by means of which the said Gray, 
and those claiming under him, may be prevented from the full 
enjoyment of the powers granted to him by the said lease. And 
the said commissioners are of opinion, that the said Boston 
Water Power Company have a legal right to enter upon the 
receiving basin, and to remove obstructions to their water 
power arising from accretions, and that they are legally bound 


152 SUFFOLK AND NANTUCKET. 


Boston Water Power Co. v. Gray. 


to do so, whenever it shall be necessary to the full enjoyment 
of the privilege or mill powers granted to said Gray by the said 
lease. 

«“ Seventh. "The said commissioners are of opinion, that said 
Gray has not a legal claim to damages against the said Boston 
and Roxbury Mill Corporation, on account of said corporation 
having agreed with the owners of the upland adjoining said 
receiving basin, on a boundary line between the said basin and 
the said upland. 

“ Eighth. The said commissioners are of opinion, that said 
Gray has not a legal claim to damages against said corporation 
on account of their having leased other mill powers, subse- 
quently to the said lease to said Gray, because, at the times they 
were made, respectively, the said lessors owned and were pos- 
sessed of sufficient water power to enable them to make said 
subsequent leases, without interfering with or diminishing the 
powers previously granted to said Gray. 

‘¢ And the said commissioners further award and order, that 
whatsoever is herein directed to be done by either of the said 
parties, shall be specifically performed by the said party. 

‘The costs and expenses which have arisen under the said 
indenture of submission are as follows: viz. 


“‘ Leverett Saltonstall, his services and expenses, . . . . . . « $1,000 
Loammi Baldwin, charged zh his oe ie MS 
James Hayward,. .. . ‘iy. ee re 
Assistant engineers, surveyors, eer Mempiore by the commissioners, 2,586 78 
Millers and assistants in grinding,. . . . . . . «= «© = )s0nn——n 
Peasley’s bill, and sundry expenses, . . . . . » « & wi sein eee 
Carriage hire,. . . > - 0) igh eee 
Boston Water Power Caray cs use eof their mill, wa . od, 0, ee 
Same, for cash paid for lumber, labor, &c. . . . . . « « 5 ss) GOO De 
H. Gray’s bill, for labor, &c. . . . oe ee Celta at errs 
Boston and Roxbury Mill Corporation, tolls, Seerwrenry ll 


In the whole, the sum of $11,628 18 


‘Of whica the sum of $2800 has been paid by the said 
parties. 

‘¢ And the said commissioners award and order, that the sia 
costs and expenses shall be divided equally between the said 
- parties, one half to each, and that the ordinary expenses of 
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reference, for witnesses, &&c., which are not taxed, shall be paid 
according to the provisions of the said indenture, and adjusted 
by the counsel for the parties. 

“ All which is in full of all matters submitted to the commis- 
sioners by the said indenture of submission. 

“ Leverett Saltonstall. 
“James Hayward.” 

The plaintiffs counted upon the aforesaid indenture of sub- 
mission and the award aforesaid, and averred, in their declara- 
tion, that they had paid, on the 27th of November 1838, the 
sum of $4200-11, for the cost of the measuring wheel, appa- 
ratus and fixtures, which said commissioners, by their award, 
had directed to be made, and which had been made accord- 
ingly ; and that the defendant ought to have paid them, pursu- 
ant to said award, one third of said sum, viz. $1400°-04; and 
that the rent of 24 powers, since January Ist 1832, deducting 
five months and four days for breach in the dam, amounted to 
$ 4191-24; and that after a deduction therefrom of the rents and 
interest returnable to the defendant, according to said award, 
there remained due to the plaintiffs a balance of $159-89, for 
which they had a legal claim, at the time of the publication of 
the award. The refusal of the defendant to pay these two 
sums, or either of them, after demand of payment thereof, was 
set forth as the breach of covenant for which the plaintiffs 

demanded damages in this action. 

The general issue was pleaded and joined, and the defendant 
filed a specification of defence. The trial was before Shaw, 
C. J., who reported the case in substance as follows: 

It was conceded that the commissioners made no actual ex- 
periments in grinding rye at the City Mills, at any time when 
the water of the full basin stood at a less height than 6 feet 
and 1-10th above the bottom of the wheel; nor at any time 
when it stood at a greater height than 9 feet and 3-10ths above 
the same; nor at any time when the water in the receiving 
basin stood at a greater height than 1 foot and 5-10ths above 
the same; the said range of heights in the full basin, between 
6 feet and 9 feet 4-10ths, occupying 325, of the whole penod 
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of time within which the commissioners were making their 
experiments ; and the said heights of back water in the receiv- 
ing basin having been raised by artificial means, for the purpose 
of the experiments: It was also conceded that the bottom of 
the lowest gate, through which water was drawn by the commis- 
sioners, in their experiments, stands at the height of 5 feet and 
6 inches above the bottom of the wheel, the same being the 
third gate at the City Mills, and a fourth gate, opening below 
the said third gate, was not used by the commissioners in their 
experiments, by the defendant’s request and agreement of 
parties, because said fourth gate did not exist at the time the 
lease to said Gray was made. 

Samuel Nicholson, a witness for the plaintiffs, testified that 
the measuring apparatus had been constructed conformably to 
the award, and that the cost. of it corresponded to the sum 
stated in the declaration, and had been paid for by the plain- 
tiffs, and that he presented to the defendant a bill of one third 
of the expense, and also for the balance due from him, under 
the award, for the use of water, and demanded payment Feb- 
ruary 19th 1839, which was refused. 

The plaintiffs then rested their case. 

The defendant relied upon two classes of objections to the 
award. ‘The first was, that the arbitrators had exceeded their 
powers ; and the second, that they committed gross errors and 
mistakes in their award, which vitiated all its results. 

Under the first class of objections, the defendant contended 
that the arbitrators had exceeded their powers; Ist, in de- 
ciding that said Gray was bound at any time to draw the water 
through gates lower than those constructed, and set up, and 
used at the City Mills, at the date of. the original lease to said 
Gray. 

The lowest gate at the City Mills, at the date of the lease, 
was 5 feet and 10 inches above the bottom of the wheel, and 
the defendant contended that no authority was given to the 
commissioners to decide that he was bound to draw the water | 
at a lower height, and that in so deciding they had exceeded 
_their power. 
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The defendant further contended that the arbitrators ex- 
ceeded their powers, 2d, In assessing a portion of the expense of 
the measuring apparatus upon said Gray: 3d, In ascertaining 
and determining the number of mill powers which the said basins 
will afford at any and every tide, at the cost and expense of the 
defendant, inasmuch as the personal charges of said commis- 
sioners were to be by the submission, and were by said award, 
equally divided between the parties: 4th, In directing that the 
plaintiffs should remove accretions of the basins, when they 
were not owners of the same ; that this was a consideration of 
the other parts of the award, and therefore affects and vitiates 
the whole award: 5th, In directing the measurement of the 
water at the time and place, and in the mode, prescribed in 
their pretended award: 6th, In deciding that it must have 
been understood by the parties to the said lease, that the said 
power would necessarily be liable to occasional short deficien- 
cies, from the manner in which it was created. 

Under the second class of objections, the defendant contended 
that the commissioners had made gross errors and mistakes ~ 
which vitiate their award: 1st, Because the table in said award 
was constructed from a rule derived from a gross misconception 
of the action of water upon a wheel, and there are gross errors 
and mistakes in the same, inasmuch as the commissioners com- 
mitted a material error in neglecting to make a proper and cor- 
rect allowance for the loss of head in getting the water upon 
the wheel, and in its leaving the wheel by spilling out: 2d, Be- 
cause they did notallow the same power to overcome the same 
resistance of back water: 3d, Because the increase of power 
allowed for an increase of back water is less than the increase 
of résistance: 4th, Because the award is not throughout, 
as it professes to be, the result of experiments, or correctly 
deduced from experiments: 5th, Because, in making their 
experiments in grinding, the mill stones used were kept con- 
stantly sharp, and were frequently picked, and the meal was cut 
and not floured, as was usual and customary at the date of the 
lease to said Gray, as it should have been by said commission- 
ers; 6th, Because they took 54 pounds to be a bushel, instead 
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of 56 pounds, as provided by St. 1817, c. 130: ‘th, Because, 
while they profess to decide that said Gray has no claim for 
damages on account of the contract with abutters, they decide 
that thereby said Gray has not had his full power, and the 
award is inconsistent with itself: 8th, Because, if they nad a 
right to award that the Boston Water Power Company should 
remove accretions, they were bound to have imposed the same 
duty on the Boston and Roxbury Mill Corporation: 9th, Be- 
cause they did not direct how the water should be measured 
and delivered ; and because the mode which they have pre- 
scribed for the measure of the water, after the same is delivered, 
is essentially defective: 10th, Because, if this award be estab- 
lished and set up by the court, the defendant may be compelled, 
at the pleasure of the plaintiffs, to receive and pay for, under a 
given head and fall, fixed in said table, as and for all the pow- 
ers to which he is entitled, a quantity of water which is given 
by the tables as constituting a mill power; which quantity is 
not ascertained by, and is not the result of, experiments, and is 
of no practical value: 11th, Because the plaintiffs’ remedy for 
any excess of power used by said Gray was by measuring and 
delivering the true quantity ; and the commissioners erred in 
awarding any other than nominal damages for any such excess : 
12th, Because they give a quantity of water to constitute a mill 
power, greater than the buckets can hold: 13th, Because the 
table professes to give a constant power, whereas it appears by 
the award that the power is inconstant and insufficient, and no 
provision is made for such inconstancy: 14th, The defendant’s 
counsel also contended, that if the commissioners did not exceed 
their powers in directing the measurement of the water as they 
did, and in deciding that it must have been understood by the 
parties to the lease that the power would necessarily be liable 
to occasional short deficiencies, from the manner in which it 
was created, yet they committed gross errors and palpable mis- 
takes in these respects: 15th, The defendant’s counsel also con- 
tended, that the referees had made a mistake in the application 
of their own principles; that they had made experiments, but 
had not constructed the table upon those experiments ; and that 
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when referees make a mistake in carrying out their own princi- 
ples, it is a good ground for setting aside an award: That the 
table leads to the necessary inference that actual experiments 
were made at the lower gate of five feet ; that power is set down 
as an actual experiment, and that the table does not give what 
the referees intended. 

The defendant’s counsel then offered evidence to support the 
grounds of objection above stated; expressly disclaiming all 
imputation of fraud, corruption, or intention of misbehavior of 
the commissioners. 

The plaintiffs’ counsel objected to the admission of any evi- 
dence to prove error in the award, on the ground that no error 
was admitted by the referees, and that it was not competent for 
the defendant to show, by extrinsic evidence, any error which 
they did not admit, and also because of the insufficiency of the 
specification of defence to let in evidence of the errors proposed 
to be shown; and they contended that all the objections taken 
by the defendant, excepting such as were founded on a supposed 
departure of the award from the submission, were objections 
which could not be maintained, unless by the aid of extrinsic 
evidence, and that the award did not vary from the submission. 

The foregoing questions having been fully argued, the judge 
ruled upon them as follows: ‘That awards might be set aside 
for fraud, accident or mistake; and, it being conceded by the 
defendant that there had been no misconduct of the arbitrators, 
the great question was, how far the defendant could be allowed 
to go into evidence to show error in this award: That, in 
general, referees were the judges, constituted by the parties, of 
all questions of law and fact submitted to them, and of the 
rights depending on those questions, and that their judgment 
was conclusive: ‘That there were some exceptions as to ques- 
tions of law; as if the referees decide on condition that the law 
is as they assume ; or where they manifestly intend to decide 
according to law, but mistake it: That the burden of proof 
was on the defendant, who impeached the award: That in 
judging of it, the submission was always undoubtedly to be 
taken into consideration; and that, in the present case, the 
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lease under which the questions arose might also be taken into 
consideration, as being by reference incorporated into the sub- 

mission ; but that the provision in the present indenture of 
submission, supposed to require that the referees should decide 
according to the legal rights of the parties, was not to be con- 
strued as a limitation of their authority, so as necessarily to 
open all questions of law to a revision of the court, but rather as 
an agreement of the parties that the referees should apply the 
rules of law according to their own judgment: 'That the causes 
generally open for setting aside awards, were, Ist, Exceeding the 
submission: 2d, Failing to decide the matter submitted ; both 
of which might be classed together as a failure of the private 
tribunal to accomplish the purpose of its creation: 3d, Fraud 
in the party in whose favor the award is rendered: 4th, Cor- 
ruption, partiality or misbehavior of the arbitrators: 5th, Acci- 
dent and mistake, leading to gross errors; and in respect to 
these, that they need not appear on the face of the award, but 
might be shown aliundé: 'That the question then would be, 
what is such accident or mistake as opens this species of in- 
quiry. It must be an madvertence, by which some error was 
adopted, or some fact, through accident, erroneously overlooked ; 
and not a matter either of fact or law, brought under the con- 
sideration of the referees, and acted upon or judged of by them, 
although it may have been judged erroneously. Their judg- 
ment on those subjects on which their minds were exercised, is 
conclusive. The effect of their award is something like that 
of a verdict, but more like that of a verdict followed by a judg- 
ment; the powers of both court and jury being combined in 
arbitrators. That it was not open to the defendant, therefore, 
to show that the referees did not give due weight to particu.ar 
facts, or that they drew wrong conclusions from them, as to the 
quantities of water constituting a mill power, or to show that 
other persons would have thought otherwise, and would have 
drawn different conclusions from the same premises; nor would 
any evidence be admissible, as tending to show that they adopt- 
ed a false theory concerning water power ; for if it were proved 
that they had made a mistake in the principles of water power 
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which they adopted, this would not be such a mistake as would 
set aside their award: But that it was competent for the defend- 
ant to show that the arbitrators by mistake assumed a particular 
fact to be true, which is not true, or that* they wholly overlooked 
something which they ought to have considered. ‘This was 
illustrated by supposing that the subject for their inquiry was the 
ascertaining of the contents of a certain area. It might be 
admissible to show thata measuring chain, inadvertently used 
by them, was false and erroneous. But if they should think it 
necessary or expedient to invent some more complicated instru- 
ment of measure, founded upon geometrical principles, and 
having reference to astronomical laws, and, having determined by 
such instrument, should adjudge the contents of the area to be 
according to the result so given, it would not be competent to 
show, by the testimony of other geometricians and astronomers, 
that they had erred in the principles by which they constructed 
their instrument of measure, and so arrived at wrong results. 
That the rule was, that the defendant might show that the ref- 
erees inadvertently omitted or overlooked something materially 
affecting the award, and producing error, but not that they 
erroneously judged, without inadvertence, since this would be 
allowing a general right of appeal from awards: That questions 
of law, respecting the conformity of the award to the submission, 
were open upon the comparison and construction of those two 
papers and of the lease referred to. In respect to them, it was: 
ruled that the referees did not appear to have exceeded their 
_ authority in deciding upon quantities of water as constituting a 
mill power, under certain circumstances, which the defendant 
might be obliged to draw at his iron works below the height at 
which they could be drawn at the City Mills; as the lease 
rather describes the standard and test of a mill power, in regard 
to the varying quantities, which, if drawn at the City Mills, 
would constitute a mill power, than the manner or height at 
which those quantities are to be used at any mills which the 
defendant should erect: That the referees did not appear to 
have exceeded their authority in causing the measuring appara- 
tus to be erected, nor in assessing upon the defendant a portion 
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of the expense of the apparatus ; since the submission superseded 
the provisions of the lease, in respect to a gauge, and the par- 
ties had, in effect, thereby admitted that the mode of measure- 
ment contemplated’ by the lease was impracticable, and had re- 
quired of the referees to contrive and direct another method and 
apparatus for the use of the parties, and to be paid for by them: 
That having executed this authority, the objections taken to the 
sufficiency, convenience or costliness of the apparatus, would 
not be open to evidence: That they had not exceeded their 
authority in having ascertained the whole power of the basins, 
at the joint expense of the parties, since this was one means of 
ascertaining the rights of the parties, in all states of the basins, 
which they were required to do: Nor had they exceeded their 
authority in determining that, under. certain circumstances, the 
plaintiffs should be bound to remove accretions in the receiv- 
ing basin ; nor in any other respects pointed out: That, upon 
the whole, the only question fairly open for inquiry before the 
jury was, whether any such accident or mistake, through inad- 
vertence, as can be shown according to the foregoing ruling, 
had in fact been committed; all the other questions, depend- 
ing on the true construction of the lease, submission and award, 
being reserved for the consideration of the whole court.” 

The defendant then offered to prove, Ist, That the referees 
inadvertently omitted to make the proper allowance for loss of 
power in getting the water upon the wheel: 2d, That they 
omitted to make a proper allowance for the resistance of back 
water: 3d, That the table of quantities of water constituting 
mill powers in the different states of the basins, which formed a 
part of the award, if carried out proportionally for lower neights 
of water than the table itself contained, would lead to results 
which the referees inadvertently overlooked. 

Upon inquiry as to the mode in which he proposed to prove 
these points, it appeared that it was proposed to do so by the 
testimony of scientific witnesses, some of whom, it was said, had 
formerly made experiments at the plaintiffs’ mills, as to the rules 
or laws regulating water power, and the comparison of tables 
_.of powers in the award with the results of these rule: and with 
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the knowledge or theory, as the case may be, of the said wit- 
nesses respecting such rules; and also offered to show, by 
actual experiment, on a certain wheel or apparatus erected in 
the court room, that the arbitrators had committed many errors 
in this respect. But it was ruled that this was not competent, 
being matter of judgment passed upon by the referees, and 
that the defendant was bound to show by the referees them- 
selves, or any statements made by them, or other competent 
evidence of like character, that they overlooked something, 
which, though not apparent on the face of the award, might 
constitute an inadvertent mistake. 

The defendant’s counsel then moved to examine James Hay- 
ward, one of the commissioners, as to the mode in which their 
experiments were conducted. It was ruled that this was not 
admissible, and that the inquiry must be confined to the point, 
whether the referees omitted to take into consideration the 
subjects of proper allowance for loss of head or resistance of 
back water, or other matters supposed to be sources of error. 

The defendant’s counsel then proposed to inquire of Mr. 
Hayward what formula or rule the table of powers was con- 
structed by. But this was ruled to be inadmissible. 

To these rulings the defendant’s counsel excepted at the 
trial. A verdict, pro forma, was taken for the plaintiffs, for the 
sum of $2000. And all the questions of law stated to the 
judge, and the exceptions to the rulings above stated, were re- 
served for the full court. If any of the rulings were erroneous 
and material, or if the court should be of opinion that a. trial 
should be had by the jury on any point, with the exception of 
the amount of damages, a new trial is to be granted ; but if the 
court shall be of opinion that the rulings were correct, and that 
none of the defendant’s objections to the award can be sustained, 
then judgment is to be rendered for the plaintiffs for such sum as 
the counsel shall agree ; or if they do not agree, for such sum 
as shall be fixed by an assessor to be appointed by the court. 

And it was agreed, that certain lines, marked on the table 
contained in said award, include all that part of the table which 
was the subject of actual experiment ; and that during 25. parts 
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of the whole period of time within which the experiments were 
in progress, the water of the full basin did not rise above or 
fall below the heights comprised within those lines; nor the 
height of back water in the receiving basin equal, except 
by artificial means, the heights therein comprised. 

This case was argued at great length, on all the questions 
raised in the foregoing report. The very full opinion of the 
court renders it unnecessary to prefix thereto any thing more 
than a statement of the grounds taken by counsel as to the 
law respecting awards. 

Greenleaf § W. Gray, for the defendant. Where arbitra- 
tors exercise a power not conferred, or omit to exercise a power 
that is conferred, their award will be set aside. So where they 
commit gross errors or mistakes, in law or fact, whether extrin- 
sic or apparent on the award. Watson on Arb. 105, 115, 161, 
168. And the error or mistake need not be shown by the 
arbitrators themselves, but may be proved by other witnesses or 
proof. Greenl. on Ev. § 249. 

Mistakes made by arbitrators on their own principles are a 
cause for setting aside their award. Allen v. Ranney, 1 Con- 
nect. 569. So other mistakes of fact or law, apparent on the 
face of the award, if material, are ground of relief in equity. 
2 Story on Eq. $ 1453.  Corneforth v. Geer, 2 Vern. 705. 
Eden on Injunctions, 7. And the rule is the same at law, in 
this Commonwealth. Bean v. Farnam, 6 Pick. 274. Mis- 
takes also, which are not apparent on the award itself, are 
cause for setting the award aside, and may be proved by other 
evidence than the testimony of the arbitrators. Jones v. Bos- 
ton Mill Corporation, 6 Pick. 155. Hall & Hind’s case, 
2 Man. & Granger, 847. Hurst v. Hurst, 1 Wash. C. C. 56. 
N. Yarmouth v. Cumberland, 6 Greenl. 26. 1 U. S. Digest, 
Arbitrament and Award, 450. Alder v. Savill, 5 Taunt. 454. 
Indeed, arbitrators are not to be inquired of respecting their 
award. 3 Atk. 644. Greenl. on Ev. $249. Johnson v. Du- 
rant, 4 Car. & P. 327, & note. 

A contract of submission to arbitration is to be construed 
- according to the intention of the parties; and a presumption is 
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not to be made, that parties intend to put themselves beyond 
the supervising power of the courts. By a general submission, 
matters of law are not referred to the final decision of the 
arbitrator, and his award may be set aside by the court, if he 
decide contrary to plain law. Hide v. Cooth, 2 Vern. 109. 
Kent v. Elstob, 3 East, 18. Morgan v. Mather, 2 Ves. jr. 18. 
Nichols v. Chalie, 14 Ves. 265, 270. Young v. Walter, 9 Ves. 
367. Blennerhassett v. Day, 2 Ball & Beat. 120. Greenough 
v. Rolfe, 4 N. Hamp. 357. 1 Taunt. 52, note. -Ames v. Mil- 
ward, 8 Taunt. 637. Kelly v. Johnson, 3 Wash. C. C. 45. 
Gross v. Zorger, 3 Yeates, 521. Ross v. Overton, 3 Call, 309, 
and 2 Hen. & Munf. 408. Hewitt v. The State, 6 Har. & J. 
95. Lower Dublin School v. Paul, 1 Binn. 59. Head v. 
Muir, 3 Rand. 122. Alwyn v. Perkins, 3 Desaus. 297. 

The rule is doubtless different, where the parties agree to 
submit questions of law to the arbitrators, and perhaps also, 
where professional men (“legal arbitrators”) only are selected 
as arbitrators. Ching v. Ching, 6 Ves. 282. Smith v. Thorn- 
dike, 8 Greenl. 119. Bigelow v. Newell, 10 Pick. 348. Steff 
v. Andrews, 2 Mad. R. 6. Chace v. Westmore, 13 East, 357. 
Campbell v. Twemlow, 1 Price, 81. Price v. Hollis, 1 M. & 
S. 105. 

It is only the general merits of an award that will not be 
examined, except on a charge of fraud or corruption in the 
arbitrators. G'oodman v. Sayers, 2 Jac. & Walk. 259. Wood 
v. Griffith, 1 Swanst. 43. Large v. Passmore, 558. & R. 51. 
Brown vy. Bellows, 4 Pick. 192. Underhill v. Van Cortlandt, 
2 Johns. Ch. 361. The marginal abstract of this last case does 
not correctly state the doctrine as expressed by Chancellor 
Kent in his opinion. 

C. G. Loring & Gardiner, for the plaintiffs. Where a sub- 
mission is entered into by agreement of parties, extrinsic evi- 
dence is not admissible to impeach an award, except to show a 
departure from the submission, fraud or corruption in the arbi- 
trators, or a mistake, admitted by them, of a fact which they 
deem material. In the case at bar, therefore, as no error ap- 
pears on the face of the award, none of the evidence, which 
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was offered and rejected at the trial, was admissible ; and none 
that was received shows a departure from the submission. 

By the English law, such awards as that in question are like 
judgments of court. They are not examinable by the courts, 
nor impeachable by plea, for any cause that would not apply to 
a judgment of a court of peculiar jurisdiction. Watson on Arb. 
153. 1 Stark. Ev. 211, 252. Newland v. Douglass, 2 Johns. 
62. Barlow v. Todd, 3 Johns. 367, and 2 Johns. Ch. 551. 
Cranston v. Kenny, 9 Johns. 212. As this court has no pecu 
liar equity jurisdiction over awards, certain objections to them 
are received here, which can be heard in England only in 
equity. But this court goes no farther than equity courts. 
6 Pick. 273, 274. What cases of latent mistake of fact can 
be shown in equity? Only such as are admitted by the arbi- 
trator, and regarded by him as material to his judgment. Knox 
v. Symmonds, 1 Ves. jr. 369. Morgan v. Mather, 2 Ves. jr. 15. 
Dick v. Milligan, 2 Ves. jr. 23, and 4 Bro. C. C. 117. Good- 
man v. Sayers, 2 Jac. & Walk. 259. Taylor v. Nicolson, 
1 Hen. & Munf. 67. 2 Johns. Ch. ubt sup. 2 Story on Eq. 
§ 1456. And as to mistakes of law, courts of equity will not 
interfere, unless the arbitrator refers the question to the court, 
or it is clear that he has mistaken the law, when he meant to 
abide by it. Kleine v. Catara, 2 Gallis. 70. Young v. Walter, 
9 Ves. 364. Ching v. Ching, 6 Ves. 282. Watson on Arb. 
161-169. 2 Story on Eq. $ 1455. Johns v. Stevens, 3 Verm. 
314. Nor will such court receive extrinsic evidence to show a 
mistake of law, except only to prove the fact, that the arbitrator 
did not intend to decide against law. Watson on Arb. 163. 
Richardson v. Nourse, 3 Barn. & Ald. 240. If the court of 
chancery in England has any further power over awards, it is 
upon its general equity power to reform contracts, so that they 
shall conform to the intent of the parties; a power not con- 
ferred on this court. Leach v. Leach, 18 Pick. 68. 

The following authorities further show the conclusiveness of 
awards, both as to law and fact, under the rules above stated, 
and also that there is no distinction in this respect between 
“legal arbitrators” and others. Pleasants v. Ross, 1 Wash. 
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156. Campbell v. Western, 3 Paige, 124. Blackledge v. 
Stimpson, 2 Hayw. 30. Hardy v. Ringrose, 1 Har. & Woll. 
185. Wilson v. King, 2 Crompt. & Mees. 689. Jupp v. 
Grayson and Barrett v. Wilson, 1 Crompt. Mees. & Rose. 
523, 586. Perriman v. Steggall, 9 Bing. 679. Armstrong v. 
Marshall, 4 Dowl. P. C. 593. Wade v. Malpas, 2 Dowl. P. C. 
§38. 4 Harrison’s Digest, (Amer. ed.) 2296. Underhill v. 
Van Cortlandt, 2 Johns. Ch. 339. Watson on Arb. 163 —165. 

The case at bar falls within one of the rules which the de- 
fendant’s counsel admit, viz. that where parties agree to submit 
questions of law to the decision of arbitrators, their decision is 
final. -These parties have most clearly made such agreement. 

Suaw, C. J.* Several questions have been argued, in the 
present case, upon exceptions taken by the defendant, some 
of them arising upon the face of the report, which were taken 
at the trial and overruled, and some of them being exceptions 
to the rejection of evidence offered at the trial, with a view to 
impeach and set aside the award. 

It is clearly settled, that an award is prima facte binding up- 
on the parties, and the burden of proof is upon the party who 
would avoid it. In general, arbitrators have full power to de- 
cide upon questions of law and fact, which directly or inciden- 
tally arise in considering and deciding the questions embraced 
in the submission. As incident to the decision of the questions 
of fact, they have power to decide all questions as to the admis- 
sion and rejection of evidence, as well as the credit due to evi- 
dence, and the inferences of fact to be drawn from it. So, 
when not limited by the terms of the submission, they have au- 
thority to decide questions of law, necessary to the decision of 
the matters submitted ; because they are judges, of the parties’ 
own choosing. ‘Their decision upon matters of fact and law, 
thus acting within the scope of their authority, is conclusive, 
upon the same principle that a final judgment of a court of last 
tesort is conclusive ; which is, that the party against whom it is 
rendered can no longer be heard to question it. It is within 


ee ey 


* Hubbard, J. did not sit in this case. 
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the principle of res sudicata; it is the final judgment for that 
case, and between those parties. It is amongst the rudiments 
of the law, that a party cannot, when a judgment is relied on to 
support or to bar an action, avoid the effect of it by proving, 
even if he could prove to perfect demonstration, that there was 
a mistake of the facts or of the law. But this general rule is to 
be taken with some exceptions and limitations, arising either 
from the submission, or from the award itself, or from matter 
distinct from either. 

If’ the submission be of a certain controversy, expressing that 
it is to be decided conformably to the principles of law, then 
both parties proceed upon the assumption that their case is to 
be decided by the true rules of law, which are presumed to be 
known to the arbitrators, who are then only to inquire into the 
facts, and apply the rules of law to them, and decide according- 
ly. Then if it appears by the award, to a court of competent 


jurisdiction, that the arbitrators have decided contrary to law —: 


of which the judgment of such a court, when the parties have 
not submitted to another tribunal, is the standard — the neces- 
sary conclusion is, that the arbitrators have mistaken the law, 
which they were presumed to understand; the decision is not 
within the scope of their authority, as determined by the sub- 


mission, and is for that reason void. But when the parties have, 


expressly or by reasonable implication, submitted the questions 
of law, as well as the questions of fact, arising out of the matter 
of controversy, the decision of the arbitrators on both subjects 
is final. It is upon the principle of res judicata, on the ground 
that the matter has been adjudged by a tribunal which the par- 
ties have agreed to make final, and a tribunal of last resort for 
that controversy ; and therefore it would be as contrary to prin- 
ciple, for a court of law or equity to rejudge the same question, 
as for an inferior court to rejudge the decision of a superior, or 
for one court to overrule the judgment of another, where the law 
has not given an appellate jurisdiction, or a revising power act- 
ing directly upon the judgment alleged to be erroneous. 

It has sometimes been made a question whether the court 
will not set aside an award, on the ground of mistake of the 
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law, when the arbitrator is not a professional man, and decline 
inquiry intv such mistake, when he was understood, from his 
profession, to be well acquainted with the law. Some of the 
earlier cases may have countenanced this distinction. But the 
probability is, that this distinction was taken, rather by way of 
instance to illustrate the position, that when the parties intended 
to submit the questions of law as well as of fact, the award 
should be final, but otherwise not ; which we take to be the true 
principle. But we think the more modern cases adopt the prin- 
ciple, that inasmuch as a judicial decision upon a question of 
right, by whatever forum it is made, must almost necessarily in- 
volve an application of certain rules of law to a-particular state- 
ment of facts, and as the great purpose of a submission to arbi- 
tration usually is, to obtain a speedy determination of the con- 
troversy, a submission to arbitration embraces the power to 
decide questions of law, unless that presumption is rebutted by 
some exception or limitation in the submission. 

We are not aware that there is any thing contrary to the pol- 
icy of the law, in permitting parties thus to substitute a domestic 
forum for the courts of law, for any good reason satisfactory to 
themselves ; and having done so, there is no hardship in hold- 
ing them bound by the result. Volenti non fit yuria. On the 
contrary, there are obvious cases, in which it is highly beneficial. 
There are many cases, where the parties have an election of 
forum ; sometimes it is allowed to the plaintiff, and sometimes 
to the defendant. It may depend upon the amount, or the na- 
ture of the controversy, or the personal relations of one or other 
of the parties. As familiar instances in our own practice, one 
may elect to proceed in the courts of the United States, or in 
a state court ; at law or in equity; in a higher or lower court. 
In either case, a judgment in one is, in general, conclusive 
against proceeding in another. A’ very common instance of 
making a judgment conclusive by consent, is where a party 
agrees, in consideration of delay, or some advantage to himself, ° 
to make the judgment of the court of common pleas conclusive, 
where, but for such consent, he would have a right to the judg- 
ment of the higher court. 
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But where the whole matter of law and fact is submitted, it 
may be open for the court to inquire into a mistake of law, 
arising from matter apparent on the award itself; as where the 
arbitrator has, in his award, raised the question of law, and 
made his award in the alternative, without expressing his own 
opinion ; or, what is perhaps more common, where the arbitra 
tor expresses his opinion, and, conformably to that opinion, 
finds in favor of one of the parties; but if the law is otherwise, 
in the case stated, then his award is to be for the other party. 
In such case, there is no doubt, the court will consider the 
award conclusive as to the fact, and decide the question of law 
thus presented. 

Another case, somewhat analogous, is where it is manifest, 
upon the award itself, that the arbitrator intended to decide 
according to law, but has mistaken the law. ‘Then it is set 
aside, because it is manifest that the result does not conform to 
the real judgment of the arbitrator. For then, whatever his 
authority was to decide the questions of law, if controverted, 
according to his own judgment, the case supposes that he in- 
tended to decide as a court of law would decide; and therefore, 
if such decision would be otherwise, it follows that he intended 
to decide the other way. 

Another ground for setting aside the award is a mistake of 
fact, apparent upon the award itself; and this is held to invali- 
date the award, upon the principle stated in the preceding 
proposition, that the award does not conform to the judgment 
of the arbitrators, and the mistake, apparent in some material 
and important particular, shows that the result is not the true 
judgment of the arbitrators. The mistake, therefore, must be 
of such a nature, so affecting the principles upon which the 
award is based, that if it had been seasonably known and dis- 
closed to the arbitrators, if the truth had been known and un- 
derstood by them, they would probably have come to a different 
‘result. A familiar instance of this class of mistakes, is an obvi- 
ous error in computation, by which the apparent result, in sums 
or times, or other things of like kind, is manifestly erroneous. In 
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such case, it is clear that the result stated is not that intended ; 
it does not express the real judgment of the arbitrators. 

The class of cases in which the court will set aside an award, 
upon matter not arising out of the submission or award, is, 
where there is some corruption, partiality or misconduct on the 
part of the arbitrators, or some fraud or imposition on the part 
of the party attempting to set up the award, by means of which 
the arbitrators were deceived or misled. In neither of these 
cases is the result the deliberate and fair judgment of the judges ¢ 
chosen by the parties; the former is the result of prejudice, 
uninfluenced by law and fact; the latter may be a true judg- 
ment, but upon a case falsely imposed on them by the fraud of 
a party. 

Under this class of cases, where the award may be set aside, 
upon matter not arising out of the submission or award, another 
was stated at the trial; that is, where the arbitrators make a 
mistake in matter of fact, by which they are led to a false re- 
sult. This would not extend to a case where the arbitrators 
come to a conclusion of fact erroneously, upon evidence sub- 
mitted to and considered by them, although the party impeach- 
ing the award should propose to demonstrate that the inference 
was wrong. ‘This would be the result of reasoning and judg- 
ment, upon facts and circumstances known and understood ; 
therefore a result which, upon the principles stated, must be 
deemed conclusive. But the mistake must be of some fact, 
inadvertently assumed and believed, which can now be shown 

not to have been as so assumed; and the principal illustration 
_was that of using a false weight or measure, believing it to be cor- 
rect. Suppose, as a further illustration, that a compass had been 
used to ascertain the bearings of points; and it should be after- 
wards found, that by accident, or the fraud of a party, a magnet 
had been so placed as to disturb the action of the needle, and 
this wholly unknown to the arbitrators ; it is not a fact, or the 
inference of a fact, upon which any judgment or skill had 
been exercised, but a pure mistake, by which their judgment, 
as well as the needle, had been swerved from the true direction, 
which it would have taken, had it followed the true law under- 
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stood to govern it. One test of such a mistake is, that it 1s of 
such a kind, and so obvious, that when brought to the notice of 
the arbitrators, it would induce them to alter the result to which 
they had come in the particular specified. It is not to be un- 
derstood that such mistake can be proved only by the testimony 
or by the admission of the arbitrators. ‘They may, from various 
causes, be unable to testify, or may not be able to recollect the 
facts and circumstances sufficiently. It is not therefore, as 
matter of law, confined to a case of mistake admitted or proved 
by the arbitrators; but it must be of a fact upon which the 
judgment of the arbitrators has not passed as a part of their 
judicial investigation, and one of such a nature, and so proved, 
as to lead to a reasonable belief, that they were misled and 
deceived by it, and that if they had known the truth, they 
would have come to a different result. 

With these general remarks, we will proceed more directly 
to the case under consideration. 'The Water Power Company 
have brought an action of covenant against Mr. Gray, to recover 
about $1400, being a proportionable part of the cost of a ma- 
chine, directed to be set up, by the award of the commissioners, 
for the purpose of measuring the water used at his mills, and 
ascertaining the quantity. This is resisted by the defendant, 
on the ground that the award is not binding upon the parties, 
but is void, for several reasons specifically stated. If the 
amount sued for in this action were the whole amount involved 
in the controversy, it would be of comparatively little importance. 
But the question, whether the award is valid or not, extends to 
other consequences, which are understood to be of much 
ereater importance. 

The objections of the defendant to the award are resolved 
into two classes, namely, Ist, departure from the authority 
vested in the arbitrators by the submission, and 2d, palpable 
errors and mistakes. . 


The power of the arbitrators, denomi ated, by the parties, 


commissioners, is to be sought in the submission ; that being 
the instrument by which it was conferred. In expounding it, in 
order to ascertain the intent, every part of the instrument may 
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be referred to; the preamble and recital, the lease referred to in 
the recital, the express delegations of power, and the several 
and respective covenants and stipulations. It recites a lease 
previously made to the defendant, by the Boston and Roxbury 
Mill Corporation, to whom the plaintiffs, the Water Power Com- 
pany, had become successors by assignment. The Boston and 
Roxbury Mill Corporation, and also the Boston Iron Company, 
to whom the defendant had underlet a part of the premises, are 
made parties to the submission, rather, as we are to presume, to 
obtain their assent to the proceedings, and bind them by the 
result, than because any claim was made by or against them. 

By thus reciting the lease, and making it the basis of the pro- 
ceeding, the whole lease, with all its provisions, grantsand stipula- 
tions, is referred to, and makes part of the submission, as much as 
it it had been set out in words. These two instruments together 
constitute the submission. ‘The recital is of some importance, 
by setting ovt what were understood to be the questions in con- 
troversy, and what was the purpose of the parties, in making 
the submission. It recites that questions and controversies 
had arisen between the parties, respecting the quantities of 
water, to which said Gray, and those claiming under him, are 
entitled, and the mode of measuring and delivering the same, 
and the quantities of water, which said Gray and others have 
heretofore in fact used and enjoyed, and otherwise respecting 
the mutual rights and obligations of the parties, in regard to the 
nature and extent of the water power created by said basins and 
dams, and the manner of using the same; and recites also 
certain suits commenced and pending. The submission is then 
declared to be made for the purpose of determining said suits, 
controversies and questions, defining and limiting the mutual 
rights, powers and obligations of the parties, and regulating and 
securing the future enjoyment and fulfilment of the same. 
Article 1st provides for the appointment of three commis- 
sioners, one ©. whom to be learned in the law, and the other 
two to be civil engineers, practically skilled in the measurement 
of water power, and learned in the scientific principles appli- 
cable thereto. It then proceeds to appoint Mr. Saltonstall as 
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chairman, and Messrs. Baldwin and Hayward as associates, with 
a provision for supplying vacancies. Article 2d makes it the 
duty of the commissioners to determine what quantities of water 
said Gray, and those'claiming under him, are entitled to draw 
and use, by virtue of said lease, and to determine the manner 
in which the same shall be measured and delivered, and to de- 
fine and settle, in all other particulars, the legal rights of the 
parties under said lease. Article 3d requires them to determine 
the facts and principles on which claims for past deficiencies or 
excesses shall be determined ; but not to determine the amount 
of damages. Article 4th provides that the commissioners, 
having ascertained and defined, are to declare by their award, 
the legal rights of the parties, in respect to the premises and all 
other matters submitted to them, including the legal principles 
by which damages are to be assessed by another board of ref 
erees, for the appointment of whom provision is made in the 
same instrument. Article 5th prohibits the company from leas- 
ing any more water power, without the license and permission 
of the commissioners, until a final award. Article 6th provides 
for restraining the company, in case of deficiency, from using 
the water, so as to secure to the defendant his full powers pend- 
ing the controversy, and until an award. Article 7th directs 
the time and mode in which the final award shall be made 
and published; declares that it shall be final and conclusive 
upon all matters embraced therein, under this submission, and 
stipulating that each party shall specifically perform whatever 
shall be directed to be specifically performed by such party. 
There are various other articles, providing for incidental 
matters, such as the appointment of assistants and apportion- 
ment of the expenses, declaring what parties are to be affected 
and barred by the award, providing for the reference of the 
pending suits to another board of referees, the constitution of 
such board, filling vacancies, and incidental provisions. One 
or two clauses in these provisions, by indicating the intentions 
of the parties, may bear on the general question. It is pro- 
vided, that this second board is to decide according to the 
orinciples and legal rights of the parties, as established by the 
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previous awardwf the commissioners, which is to be absolutely 
conclusive as to all matters which it purports to determine. So 
in a subsequent article, (12th,) such second set of referees 
shall settle and determine any principle of law, necessary to 
ascertaining the legal damages, provided such principle of law 
is not embraced in and determined by the previous award of 
the commissioners, and not in any respect repugnant to or 
conflicting with the principles established by the award of the 
commissioners, which are to govern, as aforesaid, in all matters 
therein embraced. 

Such is this submission, apparently drawn under a distinct 
and comprehensive view of the nature and difficulties attending 
the inquiries to be conducted, and the controversies to be ad- 
justed, and the provisions to be made, to prevent future contro- 
versy ; and with a manifest determination to make the decision 
conclusive. These judges, chosen by the parties, were perhaps 
designedly called commissioners, to indicate that they were 
invested with powers beyond those usually intrusted to arbitra- 
tors, in the ordinary administration of justice. That they were 
authorized to decide questions of law, does not depend upon 
implication arising from the appointment of a chairman who 
should be learned in the law ; the power is conferred in express 
terms, and repeated again and again, as if to exclude the possi- 
bility of a doubt. 

It seems equally clear, that every question of practical skill 
and of scientific principle, applicable to the subject matter, was 
intended to be conclusively determined, so far as they could affect 
the rights of these parties, upon the subject submitted to them, 
by their decision. And, in the opinion of the court, they 
were not only thus made the final judges of all questions of law, 
of practical skill and science, coming directly in issue between 
the parties, but also of all collateral and incidental questions ; 
such as the admission and rejection of evidence, the manner in 
which all observations and experiments should be conducted, 
and the results reported, stated and compared ; and in general, 
as to the modes in which their inquiries and examinations 
should be conducted, availing themselves, according to their 
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own judgment, of the testimony of others, of books, and of their 
own experience and observation. It seems therefore to follow, 
that, as no misconduct or partiality is imputed to them, but on 
the contrary, both at the trial and on the argument, studiously 
disclaimed, the only question which can arise is, whether these 
commissioners, in the award which they have made, have ex- 
ceeded their authority, or been themselves misled and deceived 
by some inadvertent mistake of fact, of such a nature, that the 
award is not the result of their own judgment. 

We proceed now to consider the several objections to the 
award, in the order in which they were submitted on the 
argument. 

1. That the commissioners exceeded their power, in award- 
ing that Gray should, in any event, be required to take the 
water, for his works, at a lower level than the third gate at the 
City Mills, as it stood at the time of the execution of the lease, 
it then being at 5.6 feet above the bottom of the wheel. It is 
contended that, although he had a right, as lessee, to take the 
water at a lower height, yet that he was not bound to do so. 

This objection is founded upon the terms of the lease, and 
it proceeds on the ground, undoubtedly correct, that the lease 
and instrument of submission are to be construed together, in 
determining the powers of the commissioners. In referring to 
the lease, we find a description of what shall constitute a mill 
power. It is “a quantity of water, equal to that which is now 
required, under any given head and fall, to grind, with one of 
the water wheels, and one pair of mill stones, at the grist mill 
of the company, as the same are now constructed and set up, 
eight bushels of rye, into good merchantable meal in one hour.” 
The whole is a description of “a quantity of water,” at any 
given height of head and fall. The object was to ascertain a 
quantity of water which, under any head and fall, would con- 
stitute a mill power, that is, do a certain quantity of work. 
The words “as now constructed and set up” describe an 
actually existing mill; and the quantity required at that mill 
was the quantity intended. But it is to be drawn through con- 
venient flumes, wherever he may choose, within the limits of 
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the demised land. The right demised is, to draw a quantity 
of water, the power of which shall be equal to ten mill powers. 
And in another clause it is expressly stipulated that the quan- 
tity or quantities of water, the power of which shall be always 
equal to the mill power or privilege before granted, shall be al- 
lowed to flow freely on the water wheels erected on the prem- 
ises, and distributed in such proportions as said Gray, or his 
assigns, shall at any time require. The reference to the City 
Mills is solely to define the quantity of water which shall, at a 
given head and fall, constitute one such mill power; not to 
direct or limit the mode in which it shall be taken. Besides ; 
we are strongly inclined to the opinion, that under a submis- 
sion reciting that controversies had arisen as to the mode of 
using the water, and a submission is entered into, for the pur- 
pose of regulating and securing the future enjoyment of these 
rights, with full powers to the commissioners to construe the 
lease, it was competent to the commissioners to direct that the 
water should be taken at a lower level than 5.6 feet, if in their 
judgment such was the construction of the instrument, and 
such mode would secure the rights of the parties. 

2. It is next objected to this award, as exceeding the authori ° 
ty of the commissioners, that they directed a measuring appara 
tus to be set up, in order to measure and ascertain the whole 
quantity of water used at Mr. Gray’s mills, at different heights 
of water in the full and empty basins, and in charging a part 
of the expense of. this apparatus to him. Upon this point, it 
appears that it was stipulated in the original lease, that the 
lessee might at all times keep a gauge in any of the water 
courses on the premises, to regulate the power used according 
to the terms of said lease. The preamble of the instrument of 
submission recites that questions and controversies have arisen, 
respecting the mode of measuring and delivering the quantities 
_of water, and the rights of the parties in regard to the nature 
and extent of the water power; and it is quite manifest, from 
the whole terms of the instrument, that the lessee claimed that 
he had not had his due quantity, and the lessors claimed that 
he had taken a much larger quantity than he was entitled to 
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under the lease; a diversity of claims, arising probably from 
the inadequate mode of gauging, or otherwise ascertaining it, 
in the mode then in use. One declared purpose of the sub- 
mission to learned, skilled and scientific commissioners, was, to 
regulate the future enjoyment of the mutual rights of the parties. 
It empowers them, after determining the quantities of water 
which Mr. Gray, and those claiming under him, may draw, also 
to determine the manner in which the same shall bé measured. 
When power is given to provide for the accomplishment of a cer- 
tain end, it carries with it, by reasonable implication, the power 
to direct the means by which it shall be done; being judged 
to be suitable and proper. The commissioners state that there 
is no convenient method known to them, for measuring, before 
using the same, the quantity of water necessary to give the 
said eight mill powers ; and they then go on to direct how the 
said apparatus shall be erected, used and paid for. ‘They mani- 
festly proceed upon the conviction, that without some mode of 
measuring and ascertaining the quantity of water used by the 
lessee, all the other means, devised and directed for ascertaining 
the rights of the parties under the lease, would be unavailing, in 
the regulation of the future enjoyment of their mutual rights. 
We think, therefore, that under an authority to direct how, in 
future, water and water power should be measured, with a view 
to its future enjoyment, they had power to direct that a proper 
apparatus should be erected and maintained, and, as incident 
thereto, to direct how the expense of erecting and maintaining 
it should be apportioned. Ina recent case, a cause respecting 
a certain hedge, ditch and pump was in controversy between 
adjoining proprietors; and it was referred to an arbitrator to 
award how and by whom said pump, ditch and hedge should in 
future be occupied and enjoyed, and who should have the care 
and management. of them. It was held to be within the power 
of the arbitrator to decide that the pump was the property of 
one, that the other should have the joint use of it to take water, 
and that the expense of repairs should be paid by them jointly. 
Boodle v. Davies, 3 Adolph. & Ellis, 200. 

3. The next objection is, that the commissioners exceeded 
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their authority, in making observations and experiments, at the 
mutual expense of these parties, to determine the whole number 
of mill powers, which the basins would furnish, being a question 
in which the defendant, as lessee of some of those powers, had 
no interest. But it appears to us, that this exception is not 
well taken, and that there are various grounds, upon which it 
was proper for the commissioners, as an incidental authority, to 
determine what was the whole water power of these basins ; 
and that it is by no means apparent that the lessee had no in-- 
terest in this inquiry. | 

The fifth article provides that the company shall make no 
more leases of water power, until the final award of the commis- 
sioners, without their permission and license. So in the sixth, 
it is provided, that if the commissioners, after hearing, shal! find 
as a determinate fact, that said Gray and his assigns have not, 
at all times, had their full quantity of water, the commissioners 
may direct how and to what extent the company shall be re- 
strained in their own use of the water, so as to preserve to said 
Gray the full use of his powers under the lease; and this may 
continue until the commissioners shall otherwise order, or till 
the publication of their final award. 

These clauses involve several necessary implications. The 
first 1s, a doubt whether the company could grant any further 
leases, consistently with the prior right granted to Mr. Gray ; 
and the next clause implies a like doubt whether they had not 
already, by their own mills, and by leases to others, assumed to 
use more mill powers than could all be used at the same time, 
consistently with Mr. Gray’s prior right. And in, both articles, 
which provide for temporary measures, during the pendency of 
the investigation, there is a clear and necessary implication that 
this is to be regulated by their final award. But it could not 
be known whether more sluices had already been opened, for 
supplying mill powers, than the basins could supply, or whetker 
any, and how-many, more might be opened, consistently with 
the full enjoyment, by Mr. Gray, of his full powers, without 
first ascertaining the capacity of the whole basins. The com- 
missioners had power to award the specific performance of such 
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things as they should judge necessary to the security and en- 
joyment of the rights of the parties. If more sluices should 
be opened than the power of the basins could supply, and sup- 
ply at all times, they would have power to award, that certain 
of them should be closed, either permanently or at certain times 
of tide, so as not to interfere with the rights and powers of Mr. 
Gray ; and the enforcing of a specific performance of such an 
award might afford a much more effectual security, during the 
long period for which his term is to continue, than any mere 
covenant or personal obligation of the lessors or their assigns 
could afford. 

It appears to us, therefore, that the commissioners did not 
exceed their authority, in proceeding, by observations and ex- 
periments, to ascertain and determine the number of mill powers 
which the said basins would afford, at any and every tide. 

4. The next ground of objection is, that the commissioners 
exceeded their authority, in deciding that the Water Power 
Company should remove accretions from the basins; they not 
being the owners of the same. This is the sixth article of the 
award, in which they express their opinion that the Water Power 
Company have a legal right to enter on the receiving basin, and 
to remove obstructions to their water power, arising from accre- 
tions, and that they are legally bound to do so, whenever it shall 
be necessary to the full enjoyment of the privilege or mill pow- 
ers granted: to said Gray by the said lease. In the close of their 
report, they award and order that whatsoever is therein directed 
to be done by either of the parties shall be specifically performed 
by the said party. The two provisions together give to the lessee 
a new and more efficient remedy for securing the enjoyment of 
his rights. By the lease, the powers were granted to him, and 
perhaps some of the covenants would have given him a remedy 
by action for any detention of the rights granted; though it 
may be doubtful whether any of his covenants extended to se- 
cure him against a permissive diminution of his powers by ob- 
structions in the basin. But suppose they would ; a mere action 
for damages, after he had erected and completed extensive 
- works, would have afforded but an inadequate remedy for the 
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loss or gradual diminution of the power necessary to carry on 
those works. But the effect of the submission and award was 
not merely to assure him of the result, but to secure to him the 
specific means by which it was to be obtained. Now, if his 
right is impaired by accretions, diminishing the capacity of the 
receiving basin, he has a remedy, by which the specific power 
is restored, instead of an uncertain compensation in damages. 
But it is said, that, however beneficial, the commissioners could 
not order it, for this, among other reasons, that the company 
were not the owners of the soil. This does not appear ; but 
suppose it be so, the commissioners find that in their opinion the 
company have a right to enter and remove such accretions ; and 
whether this results from absolute ownership, or from a right in 
nature of an easement appendant to their mills, and resulting 
from the grant of the Commonwealth or otherwise, is immaterial ; 
it is equally in their power to do the act, equally beneficial to 
the lessee to have it done ; and thus it was within the authority 
of the commissioners to order it done. 

But it is further argued, that if this duty was required at all, 
it, should have been imposed upon the Boston and Roxbury 
Mill Corporation, because they were the original grantors and 
covenantors. True; but they had transferred the whole es- 
tate and interest, to which that covenant was incident, to the 
Water Power Company, and, for aught that appears, with the 
consent of the lessee. Besides; the whole rent, which is the 
consideration for those obligations of the lessors to keep the 
premises in a condition to yield rent, had been transferred to 
the Water Power Company, and it was equitable to lay the cor- 
relative duty upon them. At all events, there was sufficient 
ground to warrant the commissioners in exercising their judg- 
ment, in deciding what the rights of the lessee required in this 
respect. 

5. The next alleged departure from their authority by the 
commissioners is, that they direct the water to be measured, 
after it has passed the mills, and not before. But it was no- 
where stipulated that it should be so measured, and it cannot 
result from the trifling circumstance, that the word “ measured 
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precedes the word “ delivered,” in the sentence. Even in the 
original lease, in which it was stipulated that the agents of the 
corporation might enter the premises, and examine the water 
courses, and keep a gauge there, it was not required to be either 
in the water course leading to the mills or from them; it was 
‘optional. It was, amongst other things, objected to this meas- 
uring apparatus, that it could not be used all the time, without 
great expense of men to watch it. But it may answer a useful 
purpose without being used all the time. As a ship’s log at sea 
may be used from time to time to ascertain the rate of a ship’s 
running, from which an average can be obtained for practical 
purposes, so this apparatus may be used in various heights of 
the water, with more or fewer wheels running, from which a 
proximate average can be obtained. That it was intended so 
to be used, may be inferred from the provision, that it shall be 
so made as to be capable of being hoisted out, when not in use. 

6. The last exception under this head is, that in deciding upon 
said Gray’s claim for damages, sustained before the submission, 
by reason of occasional deficiencies of water, the commissioners 
award, that he ought not to recover, because, in their opinion, 
it must have been understood by the parties, that the water pow- 
er would necessarily be liable to occasional short deficiencies, 
from the manner in which it was created. It is said that the 
stipulation for ten powers was absolute, and without exception. 
It is certainly a well known rule of exposition, to construe stip- 
ulations according to the subject, with more or less latitude or 
strictness. But it is to be recollected, that in deciding upon 
these claims for past damage, to regulate another board of ref- 
erees, the decision of these commissioners was to be absolute 
and decisive. They have decided against it. Suppose they 
have given an insufficient reason for it, it would show unsoveid 
ness of reasoning, not a defect of power. But in truth they 
have given two other reasons for it, either of which would be 
decisive ; namely, because the said Gray had enjoyed an excess 
over two and a half additional powers, as before stated, and be 
cause of his acquiescence as aforesaid. 

The defendant now relies upon another class of objections, 
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which are, that the award was invalid, on account of palpable 
errors and mistakes, either apparent upon the face of the award, 
or shown by evidence aliunde. 

We have no doubt that the rule adopted at the trial was 
correct, by which it was held that an award, like the present, 
where all questions, both of law and fact, were referred, may 
be impeached and avoided by proof of fraud, accident or 
mistake. But it must be fraud practised upon the referees, or 
some accident or mistake, by which they were deceived and mis- 
led, so that the award is not, in fact, the result of their judgment. 
In a certain loose sense, the arbitrators may be said to have 
fallen into an error or mistake, a palpable mistake, when they 
have judged wrong upon the evidence before them. This is 
not the kind of error and mistake intended; because, so far as 
they have exercised their judgment, it is conclusive, though the 
result might, to ot ier minds, seem palpably erroneous. In the 
case of Wood v. Griffith, 1 Swanst. 55, before Lord Eldon, 
where an arbitrator, in a case in chancery, had ordered the 
parties to join in a sale of an estate in controversy, although it 
was urged, that under the circumstances, the estate could not 
be sold advantageously, and that the order was unreasonable, 
and such appeared to be the strong leaning of the chancellor, 
yet he decided that the court would not inquire whether the 
award was unreasonable. Courts will not set aside an award, 
for mistake of the-arbitrator, where the facts were placed before 
him, and he was competent to judge. Hardy v. Ringrose, 1 
Har. & Woll. 185, as cited in 4 Harrison’s Digest, (Amer. ed.) 
2296. The mistake or accident, therefore, must be of some 
fact which deceived and misled the arbitrators, and not a mis- 
take im drawing conclusions of fact from evidence or observation, 
or mistake in adopting erroneous rules of law, or theories of phi- 
losophy. Several illustrations were given at the trial; and it may 
be well to mark the distinction intended, by another. Suppose 
it were referred to arbitrators to measure a large area, where it 
would be necessary to run lines through woods, by the aid of a 
compass. Suppose, through fraud or aceident, a piece of steel 
had been so placed, near the compass, as to disturb the regular 
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action of the needle, and this wholly unknown to the arbitrators, 
who were thus led to adopt false courses as true, as the basis 
of computation. If this fact could be afterwards proved, it 
would, we think, be good ground to set aside the award. But 
if they adopted a theory of magnetism, in regard to the actual 


variation of the compass, alleged to be erroneous, and leading . 


to the adoption. of a similar erroneous series of courses ; although 
it should be pronounced erroneous by other philosophers, conver- 
sant with all that is known of the science of magnetism, whatever 
might be their number, or weight of authority, we think they could 
not be heard by a court and jury, because it would not tend to 
prove the kind of error or mistake, which had misled the con- 
stituted judges in the case, but would be an appeal from their 
decision in a case where they have exercised their judgment. 

So, to put one more instance, suppose, in making mathemat- 
ical computations, they had used tables of logarithms, believed 
by them to be correct, which are afterward shown to be errone- 
ous. It would be a mistake that misled them. But if they 
adopted, purposely and deliberately, a process of mathematical 
reasoning which they believed to be correct, their award 
could not be impugned by the testimony of other mathemati- 
cians, tending to show that it was erroneous. 

The rule adopted at nis? prius, for the purpose of this trial, 
was, as I have before intimated, that in showing gross errors 
and’ palpable mistakes in an award — using those terms as 
herein illustrated, explained and limited —by the law of this 
Commonwealth, the party impeaching the award is not confined 
to errors and mistakes apparent on the award; but that evi- 
dence might be given of any such plain, palpable mistake or 
gross error, though it was not apparent on the face of the 
award; that they might show, if they could, that the com- 
missioners, through inadvertence or mistake, assumed a fact as 
true, which was not true, or overlooked some material fact, 
which was true, in either case affecting their decision. 


As this part of the rule, admitting evidence to prove mistakes — 


not apparent on the award, was favorable to the defendant, and 
~ therefore not excepted to by him; as the other party seeks to 
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establish the verdict, and therefore had no cause to take any 
exception to this decision at nist prius; it has not been brought 
under the consideration of the whole court, and not therefore 
affirmed by the decision in this case. In other respects, the 
court are of opinion that the rule adopted at the trial was 
correct. 

We will refer to some of the errors and mistakes relied upon 
to invalidate this award. 

The first is, that there was no allowance made for loss of 
head of water, in getting the water on to the wheels, and loss of 
power by the spilling out of water from the wheels, before its 
regular discharge. 

After the fullest and most attentive consideration of the very 
long and laborious computations made at the argument, we can- 
not perceive any such mistake. In the first place, no fact was 
proved, showing that the commissioners were misled or de- 
ceived. Mr. Hayward, one of the commissioners, was called as a 
witness. He was asked what formula the commissioners adopt- 
ed, by which they came to the result stated in the table. This 
question was objectionable, strictly speaking, because it as- 
sumed a fact not proved, but denied on the other side, viz. 
that the table was constructed by some formula which the wit- 
ness had not stated. Regularly, he should have been first 
asked whether the table was constructed by a formula. But 
without placing any reliance upon this mere irregularity, the 
direct object of the question was to show what formula or rule 
‘they adopted, by which the tables were constructed ; that is, the 
rules, principles and deductions by which they prescribed the 
measures of mill power ; with a view to prove that such formula 
or rule was erroneous. -The question therefore was clearly ex- 
cluded by the rule adopted. 

But the great effort has been, to convince the court, by ex- 
tensive and laborious comparisons of one part of the table with 
another, that it is founded upon false theories either of hydrau- 
lics or of mathematics, and that it is founded upon rules which, 
if carried out to their legitimate consequences, will lead to ab- 
surd conclusions. But in the first place, this is contradicted by 
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the award itself, in which the commissioners state, that these 
tables, to a certain extent, were the result of a long course’ of 
experiments, of observed facts, and deductions from them. But 
the more material and conclusive answer is, that the supposed 
error, whether it be of philosophical theory, or of mathematical 


deduction, was of a subject wholly submitted to the judgment. 


of the arbitrators, and the conclusion was the result of their 
judgment; this is, therefore, an attempt to show that the com- 
missioners judged wrong in a matter submitted to them. But 
as all such matters were submitted to their judgment, that 
judgment is conclusive, as well upon the court as the jury. 

Another exception was, that the award was not made through- 
out from experiments, nor correctly deduced as the result of 
experiments. We cannot perceive the ground of this objection. 
The commissioners were authorized to resort to every other 
source of information, as well as experiments, and they state the 
conclusion as the result of their inquiries. 

It is then stated, that during the experiments in grinding, 
made to ascertain a mill power, according to the standard pre- 
scribed in the lease, the mill stones were picked more frequently, 
and kept sharper, than their ordinary medium condition; by 
which less water was taken than if kept in that medium con- 
dition. If it had been in the power of the defendant to prove 
that the commissioners were misled or deceived as to the state 
of the mill stones, that is, if, in making their experiments, they 


intended to use the stones in their ordinary and medium state of 


sharpness, picked as frequently as usual, and not oftener, but 
through the fraud, officiousness, or even mistake of others, they 
were kept constantly sharp, and this unknown to the commis- 
sioners, it was quite open, by the rule adopted at the tmial, to 
offer this evidence. But if the commissioners, knowing and 
directing the actual state of the mill stones, made their experi- 
ments under a belief that they were conforming to the standard 
prescribed in the submission and lease, then they passed their 
judgment on the subject how this clause prescribing the stand- 
ard measure of a mill power should be construed, and that was 
conclusive. As the large sum of $1400 was paid for the use 
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of the mills, for making these trials, the probability is that a 
large number of experiments were made, under almost every , 
variety of condition, both of the height of water in the full and 
receiving basins, and of the condition of the mill and mill 
stones. 

It is next alleged as a palpable error and mistake, that the 
commissioners took 54 pounds of rye, when the standard, fixed 
by law, is 56 pounds. We are not aware of any proof of the 
fact, on which the exception rests. Besides, it was a question of 
construction as to what the parties intended by a bushel, and if 
. the standard they adopted was not adopted through error or 
mistake, by which the commissioners were misled, the award is 
not to be avoided on that account. 

Various other exceptions are taken, which I shall not now 
follow in detail. They are fully disposed of under some of the 
considerations already stated; and the court are of opinion 
that none of them is sufficient to avoid or set aside the award. 

One more objection seems to me to deserve notice. It was 

ged that the commissioners do, by implication, impair the 
rights of the lessee, by declaring that he shall be entitled to use 
his eight powers, so long as the said basins will furnish the 
same ; whereas, by the lease, he is entitled to said powers abso- 
lutely, and without any such limitation. 

It appears to us that this is founded upon a misconstruction 
of the terms of the award. ‘The award is expressed in articles. 
By article 3d the commissioners express their opinion, and do 
award, that the said Gray, and those claiming under him, (not 
including Messrs. Boott and Lyman, who, we believe, had be- 
come assignees of two of the ten powers,) are legally entitled to 
eight full powers during the remainder of the term, to use and 
enjoy the same, at all times, by night as well as by day. This 
is the close of the article. Nothing could be more explicit, ab- 
solute and unconditional. The supposed limitation by implica- 
tion is in the next clause, article 4th. By it, the commissioners 
express an opinion ‘and do award that said Gray, and those 
claiming under him, are entitled to the use of said eight mill 
powers so long as the said basins will furnish the same ; and ag 
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between the said Water Power Company and said Gray, and 
- those claiming under him, they have a legal right to be first 
fully served, to the extent of said eight powers; and that the 
company are legally bound to discontinue, and shall discontinue, . 
their own mills, in part or altogether, so long as may be neces- 
sary to the full use and enjoyment of the mill powers belonging 
to suid Gray. 

Taking the two articles together, therefore, so far from an 
implication, limiting the right of said Gray, in the use of his 
mill powers, to such term of time only as the basins shall furnish 
the same, it awards to him, in terms, his full powers, for the — 
whole term, at all times, and gives him a specific remedy for 
the enjoyment of them, by closing up the mills of the other party, 
if necessary ; it secures to him the first right, as long as the 
basins will afford it. Ifthe basins will not afford it, he cannot 
have it specifically ; but the award leaves to him the use and 
enjoyment of every other remedy, as ‘fully as if this remedy for 
specific performance had not been awarded. 


Judgment for the plaintiffs. 


Samue., S. Curtis & another vs. Jans Hupsarp. 


A. subscribed this instrument: “I guaranty the payment of all sums which B. may owe 
C. for goods which he may sell B., provided that the whole amount, which B. shall 
owe C. at any one time, shal] not exceed § 1100; it being the understanding that I - 
am, in no event, to be liable for more than that sum: And if B. shall fail punctually 
to pay said C. any sum which may become due to him, I am to have 90 days, after 
demand in writing is made on me under this guaranty, to pay the amount for which 
he may be so in default: And this guaranty is upon the condition that said C. shall, 
once in every eight months, from the date hereof, give me notice, in writing, of said 
B.’s account with him.” A. afterwards signed another instrument in these terms: 
““ Whereas C, has, at my request, consented to sell goods to B. on six months’ credit, 
I guaranty to him the payment of § 900, in addition to my obligation to him of $1100; 
it being the understanding that I am, in no event, to be liable for more than § 2000 in 
all; wpon the same conditions as expressed in my former obligation.” 

Held, that the proviso in the first instrument, that the sam which B. should owe C. at 
any one time, should not exceed § 1100, was not a condition upon the breach of which 
A.’s obligation was defeated ; but only a limitation of A.’s liability to C.; and that if 
it were such a condition, yet that it was waived by the second instrument. 

Held also, that in an action by C. against A. to recover the price of goods sold to B. 
on credit, after tne making of said second instrument, it was not sufficient to aver in 
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the declaration, (after making all other necessary allegations,) that more than 90 days 
before action brought, C. gave notice to A. “ of said B.’s indebtedness” in a certain 
sum, and then made a written demand on A. for payment of said sum; that said last* 
averment was not equivalent to an averment that, at the time of such notice to A., 
such sum was due and payable, or that B. was in default; and that the declaration 
was therefore bad, on general demurrer. 


Tue plaintiffs’ declaration, in this case, was thus: “ For that 
the said Jane, at Boston, on the 13th day of July 1839, in con- 
sideration that the plaintiffs had, at her request, consented ,to 
sell goods to one William Hubbard, on a credit of six months, ~ 
and of one dollar to her paid by the plaintiffs, made and deliv- 
ered to the plaintiffs her obligation or promise in writing, of 
that date, in the words and figures following, to wit: ‘ Bos- 
ton, July 13th 1839. Whereas Messrs. Curtis & Merriam 
have, at my request, consented to sell goods to my son William 
Hubbard, on a credit of six months; now, in consideration 
thereof, and of one dollar to me paid by them, I guaranty the 
payment of the amount of a bill of merchandize, purchased of 
them by said William, under date of the 10th of July instant, 
and of all further sums which he may owe them for goods which 
they may sell him as aforesaid, provided that the whole amount, — 
which he shall owe them at any one time, shall not exceed 
eleven hundred dollars; it being the understanding that I am, 
in no event, to be liable for more than that sum: And in case 
said William shall fail punctually to pay said Curtis & Merriam 
any sum which may become due to them, I am to have ninety 
days, after demand in writing is made on me under this guar- 
-anty, to pay the amount for which he may be so in default, 
with interest: And this guaranty is upon the condition that said 
Curtis & Merriam shall, once in every eight months from the 
date hereof, give me notice, in writing, of the state of said 
William’s account with them; and further, that I shall not be 
liable for any goods which may be purchased after I shall give 
notice, in writing, that this guaranty is to cease. Jane Hubbard.’ 

-“ And afterwards, at said Boston, on the 28th of October in 
said year 1839, in consideration that the plaintiffs had, at her 
request, consented to sell goods to said Wm. Hubbard, on a 
credit of six months, and of one dollar to her paid’ by the plain- 
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tiffs, said Jane made and delivered to the plaintiffs her further 
obligation or promise in writing, in the words and figures fol- 
lowing, to wit: ‘Boston, October 28th 1839. Whereas Messrs. 
Curtis & Merriam have, at my request, consented to sell goods 
to my son William Hubbard, on a credit of six months; now, 
in consideration thereof, and of one dollar to me paid by them, 
I guaranty to them the payment of nine hundred dollars, in 
addition to my obligation to them of eleven hundred dollars, 
dated July 13th 1839; it being the understanding that I am, 
in no event, to be liable for more than two thousand dollars in 
all, upon the same conditions as expressed in my obligation of 
July 13th 1839. Jane Hubbard.’ 

“And the plaintiffs, in reliance upon said guaranties and 
promises of said Jane, did sell and deliver sundry goods and 
merchandize to said William Hubbard, on said credit of six 
months, from time to time, said Jane not having notified them 
in writing that her said guaranties should cease; and did give 
said Jane notice in writing, once in every eight months, of 
the state of said William’s account with them, in compliance 
with the terms of said guaranties. And the plaintiffs say that 
said William hath not paid to the plaintiffs all such sums as 
have become due from him to them, but, on the contrary there- 
of, was indebted to them, for goods sold and delivered to him 
by the plaintiffs, in or exceeding two thousand dollars, to wit, 
the sum of twenty six hundred and seventy six dollars and 
ninety one cents, on the 12th day of October 1840, whereof 
said Jane had notice, and said William still remains so indebt- 
ed, though payment hath been duly demanded of him. And 
the plaintiffs further aver that, more than ninety days since, to 
wit, on the 17th day of October 1840, they notified said Jane 
of said William’s said indebtedness to them in a sum exceeding 
said $2000, to wit, the said sum of $2676-91, and then made 
a demand in writing upon her for payment of said sum of 
$2000, under and in compliance with her said guaranties and 
promises. Yet she hath not paid the same, nor any part 
thereof, nor the interest thereon.” 

General demurrer to the declaratior , and joinder 
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W. J. Hubbard, in support of the demurrer. The first guar- 
anty was on a proviso, which amounted to a condition, that 
William Hubbard should not owe the plaintiffs more than 
$1100 at one time; and the defendant insists that William 
was not to be trusted by them beyond that amount, and that, 
by breach of this condition, she is exonerated. It may be 
argued that the words ‘the whole amount he shall owe them 
at any one time shall not exceed $1100, and the words ‘I am 
in no event to be liable for more than that sum,’ are to be 
taken together, and that they mean one thing. But every part 
of a contract is to have operation, if possible. Shep. Touch. 
87. 1P.W.457. The latter clause was not surplusage, be- 
cause the defendant might have been liable, after paymg $1100, 
for a further sum, on the continuance of the guaranty, if she 
had not given written notice that it should cease. 

_ Does the second guaranty extend the defendant’s liability? 
This was ‘upon the same conditions as expressed in’ the first. 
The only change made, as to the terms of the defendant’s en- 
geagement, was in the amount for which she became responsible ; 
viz. $2000 instead of $1100 only. But it was, in every thing 
else, ‘on the same conditions’; and one of the conditions of 
course was, that William should not owe the plaintiffs more 
than $2000 at any one time. 

But if these provisions did not amount to conditions, by 
breach of which the defendant is discharged, yet the plaintiffs 
have not set forth enough in their declaration to charge her. 
A declaration must allege all that is necessary to support the 
action, and proof beyond the allegations cannot be received. 
And where actual notice to the defendant is the condition of 
his liability, such notice is of the gist of the action, and must be 
specially averred. Gould Pl.c.4,$$ 7,15. Notice of demand 
on William and of non-payment by him, should have been given 
to the defendant, in order to charge her, and such notice is not 
averred. It is only averred that notice was given to her that 
William was indebted to the plaintiffs in the sum of $2676°91. 
Douglass v. Reynolds, 7 Pet. 127, and 12 Pet. 504. Oxford 
Bank v. Haynes, 8 Pick. 423. 
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Gardiner & English, for the plaintiffs. The proviso in the 
first guaranty cannot have the effect of a condition. It is to be 
construed with reference to the intent of the parties. Mussey 
v. Rayner, 22 Pick. 228. Bent v. Hartshorn, 1 Met. 25. And — 
so construed, it is not a condition. Crocker v. Whitney, 10 
Mass. 316. Sturges v. Robbins, 7 Mass. 301. Gass v. Stin- 
son, 2 Sumner, 453. The true construction of this contract is, 
that the defendant would be answerable for $1100, and no 
more; and that if the plaintiffs trusted William for a larger 
amount, it should be at their own risk. When the defendant 
intended to make a condition, she used the proper term. ‘Thus 
the guaranty is “‘ upon condition ”’ that the plaintiffs give notice 
of the state of William’s accounts with them, &c. 

If, however, this was a condition, it was waived by the sec- 
ond guaranty, which was an extension of the first, on a valuable 
consideration. Bailey v. Johnson, 9 Cow. 115. Shaw v.Turn- 
pike Co.2 Pennsyl. 454. Wyer v. Merrill, and Gage v. Coombs, 
7 Greenl. 342, 394. 

Is there “ sufficient matter substantially alleged to entitle the 
plaintiffs to their action”? If so, “the declaration is good on 
a general demurrer.” Dole v. Weeks, 4 Mass. 452. It is ob- 
jected, that it is not averred that the plaintiffs gave the defend- 
ant notice of a demand on William, and non-payment by him. 
Giving to the defendant the state of William’s accounts with 
the plaintiffs, was tantamount to such notice. But want of no- 
tice, in such cases, seems to be matter of defence, on proving 
damage caused by such want. Babcock v. Bryant, and Salis- 
bury v. Hale, 12 Pick. 133, 416. Lent v. Padelford, 10 Mass. ~ 
238. Williams v. Granger, 4 Day, 444. Oxford Bank v. 
Haynes, 8 Pick. 423. Talbot v. Gay, 18 Pick. 534. Dole v. 
Young, 24 Pick. 250. The defendant, by the terms of her 
guaraity, was bound to pay, if William should “ fail punctually 
to pay,” and was therefore not entitled to notice of a demand 
on William, because no demand on him was necessary to charge 
her. She did not engage conditionally, that is, if demand 
should be made on William, and notice of such demand be given 
to her. Murray v. King, 5 Barn. & Ald. 165. The strict 
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_ rules, as to demand and notice, which are applied to indorsers 
of bills and notes, do not apply to guarantors. Where the 
matter to be notified lies in the defendant’s cognizance as well 
as the plaintiff’s, notice is not necessary. Com. Dig. Pleader, 
C. 75. And this rule applies as well to omissions as to acts. 
1 Rol. Ab. 462, 463. Cobd v. Little, 2 Greenl. 261. | Lent v. 
Padelford, ubi sup. Allen v. Rightmere, 20 Johns. 365. Du- 
val v. Trask, 12 Mass. 154. In the case of Douglass v. Rey- 
nolds, 7 Pet. 116, the declaration did not aver demand and ~ 
notice ; and in 12 Pet. 501, it appears that it was matter of 
defence. The English law is the same. Warrington v. Furbor, 
8 East, 246, per Lawrence, J. Holbrow v. Wilkins, 1 Barn. & 
Cres. 10. Van Wart v. Woolley, 3 Barn. & Cres. 439. 

Hubbard, in reply. In Sturges v. Robbins, the claim was on 
the original sale upon 12 months’ credit. But where a guaranty 
is for an uncertain sum, at an uncertain time, notice must be 
given of a default, after demand on the original debtor.. Bab- 
cock v. Bryant did not raise the question on the declaration ; 
and in Douglass v. Reynolds, 7 Pet. 116, the declaration is not 
given in full, so that it cannot be affirmed that it did not con- 
tain an averment of demand and notice. In Williams v. Gran- 
ger, and in Salisbury v. Hale, the defendant guarantied payment 
at a day certain; so that both parties had the same means of 
knowledge. | 

The giving of the state of the plaintiffs’ accounts to the de- 
fendant was not tantamount to notice. It could, at the most, 
only inform her that there was due from William a certain sum ; 
not that it was payable. Notice that William owed them was 
not notice that he was “in default.’ 

Suaw, C. J.* 1. Onthe first point, the court are of opinion, 
that the proviso, in the first instrument of guaranty, that the 
amount the son shall owe the plaintiffs, at any one time, shall 
not exceed $1100, is not a condition subsequent, upon the 
breach of which the obligation of the defendant was annulled 
and defeated. In construing an instrument of guaranty, as in 


* Hubbard, J. did not sit in this case. 


192 SUFFOLK AND NANTUCKET. 


e 
Curtis & another v. Hubbard. 


the case of any other written instrument, the intent of the par- 
ties is to govern, as collected from the whole instrument and 
the subject matter to which it applies. ‘The word “ provided,” 
may or may not niake a condition, according to the context. 
The manner in which the word is used in this case, and the 
connection in which it was introduced, show that it was intend- 
ed rather as an exception or limitation, than as a condition. 
The first stipulation of the defendant was, in form, a promise to 
guaranty payment of all her son should owe the plaintiffs. 
Then comes the proviso, manifestly to limit the generality of 
this undertaking, which would otherwise be a guaranty for an 
unlimited amount. Then we think the subsequent sentence 
was introduced for greater caution, to explain what was intend- 
ed by the former; it being understood that in no event she 
should be liable for more than that sum. When it was intended 
to introduce a condition, which should defeat the contract, it was 
done in due form and in express terms. 

2. But if the proviso in the first contract did constitute a 
condition, so that if the plaintiffs should give the son credit to 
a larger amount than $1100, the obligation would be void ; the 
court are of opinion that it was waived by the second, by which 
the defendant undertook to guaranty the payment of her son’s 
debt to the plaintiffs, to the amount of $2000. This was 
without any such condition. It is argued that this is expressed 
to be upon the same conditions as the former, including the 
proviso. This clause manifestly applies to the express condi- 
tions, such as furnishing an account once in eight months, de- 
mand, and three months’ notice, and the like. If it meant to 
adopt the proviso in the former, as a condition, it would be that. 
they should not credit the son above $1100, which would be 
absurd in a guaranty for $2000. We are then called upon 
to say, that the parties intended a similar or corresponding 
condition, extending it to the $2000. But such a condition 
is not expressed, and there is nothing in the context or 
the subject matter, from which the court can imply it. It 
rather tends to show the understanding of the parties, that the 
_ word “ provided,” in the first instrument, was intended to limit, 
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the amount of the guaranty ; and that limitation being suffi- 
ciently expressed in other terms, in the second instrument, a 
similar proviso was unnecessary. 

3. But the court are of opinion that, in one particular, the 
declaration is defective in substance, and therefore bad on gen- 
eral demurrer. ‘The undertaking of the defendant was, to pay, 
in case said William should fail punctually to pay, the plaintiffs 
any sum which should become due to them, she to have ninety 
days, after demand made on her in writing, to pay the same. 
The averment in the declaration is, that they made known to 
the defendant, more than ninety days before the commence- 
ment of the action, the said William’s indebtedness to them, 
in a sum exceeding $2000, and made demand in writing, 
&ec. It is not averred, that at the time of said notice, the said 
sum of $2676 was due and payable, or that they gave her no- 
tice that it was due and payable. The sale was to be on a 
credit, and there would be a debt, debitum in presenti, from the 
time of the sale; but the liability of the guarantor did not ac- 
-erue until the expiration of the credit, and the failure of the 
principal to pay the debt punctually. The averment, therefore, 
in the declaration, that they notified the defendant that the son 
was indebted to them, is not equivalent to the averment of a 
notice that so much had become due and payable. The aver- 
_ments may all be true, and yet do not show a case in which the 
defendant, by the terms of her guaranty, was liable. The aver- 
ment of having rendered an account once in eight months, ac- 
cording to the terms of the contract, is not equivalent to a notice 
that the debt had become due and payable ; because much of 
the debt may have arisen after the next antecedent account had 
been rendered ; of which, therefore, she might have had no 
notice from the account. 

It is said that the fact was, that notice was given to the de- 
fendant that $2000 and more had become due from her son, 
and was payable ; and that it was by a slight inadvertence in 
drawing the declaration, that the averment was omitted. If it 
be so, the plaintiffs will have leave to amend, on proper terms. 

VOL. VI iv | 
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James S. Wieern, Administrator vs. SamurnL Swerr. 


An administrator de bonis non may appeal from a decree of the judge of probate al 
lowing the administration accounts of the original executor or administrator. 

Where the estate of a testator was in the hands of his widow and executrix, from the 
time of the probate of the will until her decease, and she, while she remained sole, 
rendered several accounts of her administration, and, after her second marriage, she 
and her husband, in her right, rendered other accounts, all of which were allowed, but 
it did not appear that any person, interested in the ultimate disposition of the prop 
erty, was present or was represented when they were allowed; it was held that the 
judge of probate had authority to open all those accounts, and correct them, upon the 
coming in of the final account of the executrix, as made up by her last husband, afte. 
her decease, on objections being made thereto by the administrator de bonis non ot 
the testator, appointed after the death of the executrix. 

Where a testator devised to his wife, whom he appointed executrix, the use of his 
dwelling-house for life, and directed that it should be kept in repair out of his 
other estate, it was held that she might charge the estate, in her administration 
accounts, with the amount.of premiums paid by her for insurance of the house against ~ 
fire ; but not for the taxes assessed on the house while in her possession under the 
will, : 

Where an annuity is given by will, with a direction that it be paid quarter yearly, the 
first payment is to be made at the end of three months after the testator’s death. 

Where a testator, among other bequests to his wife, gave her an annuity of § 800, 
“during the full term of her life, to be paid to her quarter yearly,” and payments 
were accordingly made to her for several years, and she died three days before the 
expiration of a quarter; it was held the annuity could not be apportioned, and that 
her representatives were not entitled to receive a pro rata payment. 

A testator devised the use of his dwelling-house to his wife for life, and afterwards 

leased the.same for a term which did not expire during his life. Held, that if he 

received the rent in advance, for a time longer than he lived, he thereby revoked his 
devise pro tanto ; and that if the wife failed, for any reason, to receive the rent that 
accrued after his death, she had no claim on his estate for the amount of such rent. 


Tis was an appeal from a decree of the judge of probate 
for the county of Suffolk, allowing an account rendered by the 
appellee, as surviving husband of the executrix of the will of 
William Thurston, the appellant being administrator de bonis 
non, with the will annexed, of said Thurston. 

The parties submitted to the court the following agreed 
statement: The said William Thurston died on the 25th of 
August 1822, leaving a will which was duly proved and allowed, 
and Elizabeth Thurston, his widow, who was appointed his 
executrix, accepted that trust, and rendered four accounts of 
her administration, to wit, in 1824, 1827, 1828 and 1829, which 
were allowed by the probate court. In November 1830, the 
said Elizabeth intermarried with Samuel Swett, the appel- 
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lee, and died on the 22d of August 1840. After said marriage, 
three accounts of administration were rendered by said Samuel 
and Elizabeth, to wit, in 1831, 1834 and 1839, which were 
also allowed by said court. After the decease of said Eliza- 
beth, to wit, in September 1840, the appellee rendered a further 
account, in which a balance of more than $4000 was claimed 
by him, and which was allowed, after objections were made to 
it and a hearing had thereon ; and the allowance of that ac- 
count is the subject of this appeal. 

The said Thurston’s will contained these clauses, (among 
others,) respecting his wife: “I give and bequeath to her the 
use and improvement of my dwelling-house, during her natural 
_ life, and direct that the same shall be kept in repair out of my 
other estate; and if sold before my death, then I give and be- 
queath to her the rent and income of my house No. 64 Corn- 
hill, now occupied by Mrs. Eaton, for and during the term of 
her natural life. And in case of sale, then five hundred dollars 
a year, in lieu of said house or rent. And I give and bequeath 
to my beloved wife the sum of eight hundred dollars a year, 
during the full term of her natural life, to be paid to her quarter 
yearly; and I hereby charge all my real and personal estate 
with the payment of this annuity without deduction.” 

The said dwelling-house was not sold before the testator’s 
death. 

In the account rendered by said Elizabeth, in 1824, she 
charged and was allowed as follows: ‘To rent of dwelling- 
house, from 25th August 1822 to 25th October 1824, two years 
and two months, at $500 per annum, $1083°33.” And in 
several of the subsequent accounts, there were charged and 
allowed sums for insurance of the dwelling-house, and for taxes 
on the testator’s real estate, including the dwelling-house. In 
the account rendered by the appellee, in September 1840, a 
charge was made and allowed for Mrs. Thurston’s annuity, at 
the rate of $200 a quarter, up to the day of her decease, Au- 
gust 22d 1840, which was three days before a quarterly pay- 
ment fell due. 

The appellant claimed the right to charge back the said 
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$ 1083-33, the sums charged for insurance and taxes on the 
dwelling-house, and the sum which was allowed as a portion of 
the annuity, after May 25th 1840. 

Bartlett, for the appellant. 

Metcalf, for the appellee. 

Suaw, C.J. The appellant has been duly appointed and 
qualified as the administrator de bonis non, with the will an- 
nexed, of the estate of William Thurston, formerly of Boston, 
deceased. ‘Thurston died in 1822, having made a will, and ap- 
pointed his wife, Elizabeth Thurston, sole executrix. This will 
was duly proved and allowed, and Mrs. Thurston assumed the 
duties of the trust to which she was appointed. In November 
1830, she intermarried with the appellee, Samuel Swett of 
Dedham. It appears by the probate records, that previously to 
her marriage, she settled four accounts, as executrix, to wit, in 
1824, in 1827, 1828 and 1829; that after said marriage, the 
said Samuel and Elizabeth settled three accounts, to wit, in 
1831, in 1834, and in 1839; and that after the decease of said 
Elizabeth, the said Swett, as the husband of said Elizabeth, and 
surviving her, settled an account, in September 1840, the allow- 
ance of which, by a decree of the probate court, is the subject 
of this appeal. 

By the established rule of the common law, if a feme sole 
were appointed an executrix, and accepted that trust, and she 
afterwards married, her husband became joint executor with her 
during the coverture; or perhaps, speaking more accurately, he 
became executor in her right. Bac. Ab. Executors and Admin- 
istrators, A. 8. But as the interest is vested in the husband in 
her right, if she die, it shall not survive to the husband. Toller 
on Executors, (4th ed.) 242. Now, by the Rev. Sts. c. 63, $9, 
this is wholly changed, and if an unmarried woman be execu- 
trix, either alone or jointly with another person, and she marry, 
her husband shall not be executor in her right, but the marriage 
shall operate as an extinguishment of her authority. : 

But before the revised statutes went into operation, (May 
1836,) a different rule prevailed, as established by St. 1783, 
c. 24, $19. This provided, that if a feme sole were executrix 
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jointly with another, her marriage should extinguish her author- 
ity ; but did not extend to a case where such feme sole was a 
sole executrix or administratrix. By the general rule of law, 
therefore, in 1830, when Mrs. Thurston intermarried with the 
appellee, he became joint executor with her, in her right; and 
she being a sole and not a joint executrix, the modification of 
the general rule, as established by S¢. 1783, did not reach the 
case. During the period, therefore, from the time of Mrs. 
Thurston’s marriage with the appellee, he rightly acted as joint 
executor with her, in her right; but this authority ceased at her 
decease, and then, as survivor, he became liable to account. 
I. The first exception taken to this appeal is, that Wiggin, the 
- administrator de bonis non on the estate of the testator, is not a 
party aggrieved, within the meaning of the Rev. Sts. c. 70, $ 36, 
and c. 83, § 34, having a right to appeal from the decree allow- 
ing the account. 
We agree entirely with the proposition of the counsel for the 

appellee, that it is not every one who is dissatisfied with a 
decree, that has a right by law to appeal from it. A party 
agerieved is one whose pecuniary interest is directly affected by 
the decree ; one whose right of property may be established or 
divested. by the decree. Smith v. Bradstreet, 16 Pick. 264. 
The same principle seems to have been adopted in New Hamp- 
shire. Bryant v. Allen, 6 N. Hamp. 116. 

. It was argued, that at common law there was no privity be- 
tween an original executor or administrator and an administra- 
tor de bonis non, and that it is only by force of a statute provis- 
ion, (Sts. 1812, c.105; 1817, c. 190, $ 18; Rev. Sts. c. 110, 
$$ 9, 10,) that an administrator de bonis non can come in and 
prosecute a suit commenced by an original executor or admin- 
istrator. 4 Mass. 611,613. But we are of opinion that this 
question does not depend upon this principle. The adminis- 
trator de bonis non becomes the representative of the estate ; the 
unadministered property vests in him in trust for creditors and 
legatees. He is the party into whose hands the balance, if any, 
remaining in the hands of the former administrator, is to go to 


be administered. This seems to be the clear result of the very 
17 * 
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numerous provisions in the revised statutes on the subject. One 
provision seems to be decisive ; which is, that all moneys recov- 
ered on an executor’s or administrator’s bond, unless where, in — 
special cases, the money is recovered for the use of a creditor or 
next of kin, “shall be paid over to the co-executor or co-admin- 
istrator, if there be any, or to whoever shall then’be the rightful 
executor or administrator, and shall be assets in his hands, to 
be administered according to law.” Rev. Sts. c. 70, $ 11. 
When, therefore, a sole executor dies, and an administrator de 
bonis non is appointed, the latter is the rightful administrator. 
The balance in the hands of a former administrator, even when 
obtained by suit’ on the bond, is to be paid into the hands of 
the administrator de bonis non, and shall be assets: A fortiori, 
when such balance is obtained without suit. Such an adminis- 
trator has a direct interest in increasing such balance. So if the 
balance is in favor of the former administrator, and there is real 
estate, liable to be sold on license, by the administrator de bonis 
non, to pay such balance, he has a direct interest, as trustee for 
the legatees, to diminish such balance. In other words, he be- 
comes the sole representative of the estate, the trustee for all 
persons having an interest in it; and, as such, it is his province 
and duty to see that the account is settled correctly ; he is ag- 
erieved in his property, if there be any failure to account for all 
that is due to the estate, and therefore may appeal. 

II. The next question is, whether, in the settlement of the last 
account, it was competent for the court, under the circumstances 
of the case, to reéxamine the former accounts rendered by the 
executrix, and make corrections therein, by charging back sums 
which were therein credited to her, or in any other way dimin- 
ishing allowances made to her therein. 

By Rev. Sts. c.67, $ 10, it is expressly provide that upon 
every settlement of an account by an executor or administrator, 
all his former accounts may be so far opened, as to correct any 
mistake or error therein, excepting that any matter in dispute 
between two parties, which had been formerly heard and deter- 
mined by the court, shall not be again brought in question, 
without leave of the court. ‘The law was substantially the same 
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before the revised statutes. In order to. avail himself of the 
benefit of this exception, and show that the question has been 
once judicially considered and decided, an administrator must 
take care, that the matter thus adjudicated should be so stated 
as to appear in the decree of the court allowing and disallowing 
specific items of the account. eld v. Hitchcock, 14 Pick. 405. 
Even then, by leave of the court, the account may be opened ; 
though undoubtedly the court would be cautious in exercising 
such a power in regard to a subject once controverted and once 
judicially settled. Stetson v. Bass, 9 Pick. 27. Smith v. Dut 
ton, 4 Shepley, 308. In the present case, the estate having 
been wholly in the hands of the widow and executrix, from 
the time of the probate of the will to her decease ; as she her- 
self was the principal legatee and annuitant; and more espe- 
cially as it does not appear that any person, interested in the 
ultimate disposition of the estate, appeared or was represented, 
at the settlement of any of the prior accounts, the court are of 
. opinion, that upon the present account it was competent for the 
appellant to show any errors in the settlement of the former ac- 
counts by the executrix, in her own favor, by charging back 
sums, if any, which were illegally or improperly allowed. 

But it is urged, that so far as this might be admissible, in 
regard to the accounts rendered by the appellee, jointly with 
his wife, yet that it is not competent to extend this rule to the 
four first accounts which were settled by the executrix, whilst 
sole; and that the effect might be to charge the appellee with a 
balance for which he is not responsible after his wife’s decease. 
-1°P. W. 469. Cas. Temp. Talb. 173. 

To this we think there are several answers. In the first 
place, the appellee, acting as the representative of the executrix, 
claims a large balance as due to him; and the allowance of that 
balance would lay the foundation for a sale of the real estate, 
under license, to an amount sufficient to satisfy that balance ; 
and such balance would enure directly to his own benefit. This 
balance is made up by bringing forward the balance of those 
former accounts. If, then, those former accounts do, as- the 
argument assumes, contain errors and mistakes, against the 
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estate, and in favor of the executrix, the appellee would have a 
decree in his own favor, and for his own benefit, for the amount 
of such erroneous allowances, to the manifest’ injury of others 
having ‘a prior interest in the estate. 

But further; even if the effect of the proposed corrections 
would be to change the balance, and raise a balance in favor of 
the estate, it does not necessarily follow, that the appellee would 
be personally responsible for that balance. Acting mm a repre- 
sentative capacity only, he may be legally bound to settle the 
account, and settle it correctly, though he may not be personally 
bound to pay the balance. If the deficiency amounts techni- 
cally to a devastavit, either during the coverture or before the 
marriage, he may, as husband, be liable for it, or not. But - 
those interested in the estate may have other objects in the set- 
tlement, besides that of charging the husband personally ; as, for 
instance, charging the sureties on the original bond of the ex- 
ecutrix. Upona final settlement, perhaps the decree of the 
court of probate, if a balance is found in favor of the estate, may - 
distinguish, upon the facts, and according to the legal obligations 
of the parties, whether for any, and, if so, for what part of such 
balance, the appellee may be personally liable. 

We are therefore of opinion that it is competent for the court, 
on the settlement of this account, to examine all the prior ac- 
counts, as well those settled by the executrix before marriage, 
as those settled by her and the appellee jointly since. 

Ill. The appellant claims to charge back the sum of $1083°33, 
allowed to the executrix, as a substitute for the rent of $500 
given her by the will. The facts relative to this are not very 
definitely stated ; but as we understand it, this depends on the 
construction of that part of the will by which the testator gave 
his widow the use and improvement of his dwelling-house during 
her life. By the will, he gives her the dwelling-house during her 
life, but if sold during his life, then the rent of the house in Corn- 
hill, in lieu of it; and in case of sale of the Cornhill house, then 
$500 a year. As we understand, the $500 was given only in 
case both the dwelling-house and the house in Cornhill should 
be sold. But the dwelling-house was not sold; it was leased, 
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and she took the rent of it, and therefore the right to the $500 
never accrued. If such are the facts, we are of opinion that the 
allowance of the $500 a year was improperly made, and that 
the account ought to be corrected by charging it back. If the 
estate has been charged with interest, then interest on this item 
should be charged. But this will be open to further considera- 
tion when a corrected account comes to be stated. 

The appellant claims to charge back, also, all sums allowed in 
the account as paid for premiums of insurance and taxes. 

In regard to the sums paid for insurance, we find by the will, 
that the testator gave to his wife his dwelling-house for her 
life, and directed that the same be kept in repair out of his other 


_. estate. Under a liberal construction of this devise, we think 


that if the dwelling-house was damaged by fire, or burnt down, 
it must have been rebuilt or repaired at the expense: of the 
estate ; and therefore that as executrix, acting for the general in- 
terests of all those who would be eventually interested in the 
preservation of the estate, she had a right to insure this house 
at the expense of the estate. 

Taxes are properly payable out of the rent and income of 
real estate, and therefore constitute a proper charge upon those 
who have the actual and beneficial use and enjoyment of the 
estate for the time being ; whether it be in fee, for life, or for 
years. The taxes, therefore, paid by Mrs. Thurston, on the 
house devised to her for life, were paid on her own account, and 
did not constitute a proper charge in her account as executrix. 

IV. The most material question, submitted on this appeal, 

arises upon the apportionment of the annuity. The appellee 
claims to charge the account with part of an instalment, pro- 
portioned to the time which elapsed between the next pre- 
ceding day of payment and the day of the decease of the 
annuitant. 

The general rule, both of law and equity, is, and is admitted 
by the appellee’s counsel to be, that where an annuity is paya- 
ble on fixed days during life, and the annuitant dies before the 
day, the personal representative is not entitled to a proportion- 
able part of the annuity. 1 Roper on Leg. (1st Amer. ed.) 
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589. The same rule prevails in regard to rents and other pay- 
ments at particular days. Jenner v. Morgan, 1 P. W. 392. 
Hay v. Palmer, 2 P. W. 501. Tracy v. Strong, 2 Connect. 
659, 664. By the will, the annuity given to the executrix was 
$800 a year, payable quarterly; which was in effect giving 
her $200 to be paid once each quarter. As the testator died 
August 25th 1822, the annuity became payable on the 25th of 
November, February, May and August. Houghton v. Franklin, 
1 Sim. & Stu. 390. As Mrs. Swett died August 22d 1840, 
that proportion of the annuity which is supposed to have ac- 
crued from May 25th to August 22d, and which would have 
been payable, had she lived till the 25th of August, cannot be 
allowed. It falls within the general rule already stated, and not 
within the exceptions to that rule which were made in the 
cases* cited for the appellee. 

The account last allowed by the judge of probate is to be 
sent to a master in chancery, who will examine the facts, and 
make report concerning the charge of $1083-33, in the ac- 
count rendered in 1824. 


‘I'he master, to whom the account was sent, made a report, 
from which it appeared that the testator, after the making of 
his will, leased his dwelling-house for the term of three years, 
and went to Europe, where he died before the said term ex- 
pired ; that his executrix received no rent from the lessee prior 
to October 25th 1824; either because the rent, up to that date, 
had been paid to the testator in advance, or for some other un- 
known reason. 

Tur Court thereupon decided that said charge of $1083- 33 
could not be supported, and that it should be charged back 
in a corrected statement of the final account of the executrix : 
That if the testator leased his dwelling-house, and received 
rent therefor, in advance, for a longer time than he lived, he 
thereby revoked, pro tanto, the devise of the use thereof to the 


* 3 Vin. Ab. Apportionment, F. 3. Howell v. Hanforth, 2 W. Bl. 1016. Rey- 
nish v. Martin, 3 Atk. 330. Waring v. Purcell, 1 Hill’s (8. C.) Ch. Rep. 199. 
_ Webb vy. Lord Shaftesbury, 11 Ves. 361. 
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executrix ; and that if she failed, for any other reason, to obtain 
rent from the lessee, the estate of the testator could not be 
charged with the loss thus sustained by her. 


Cornevia R. S. Brown & others vs. Tuomas Lamp & another. 


Under the insolvent act, (Sé. 1838, c. 163,) if a surplus remains in the hands of the as- 
signees, after payment of all debts proved as the statute requires, they are to pay 
interest on such debts, as follows: On all debts where interest is reserved by the 
contract, interest is to be paid according to the contract: On all debts where interest 
is not reserved by the contract, if the debts became due before the first publication 
of the warrant to the messenger, interest is to be paid from the time of such publica- 
tion ; but if the debts became due after such publication, interest is to be paid from 
the maturity of the debt; and if the debts were payable on demand, then interest is 
to be paid from the time of the earliest demand shown ; and if no special demand be 
shown, then interest is to be paid from the time of such first publication. And when 
an appeal is taken from an order of a master directing interest to be so paid, and 
that order is confirmed, the interest is to be paid up to the time of the final order 
of the appellate court. 


Tus was a bill in equity, in which the plaintiffs sought, 
among other things, an injunction on the defendants, to restrain 
them from selling the property of the late firm of John Brown 
& Co. The facts of the case, as presented to the court by the 
parties, were these : 

On the 30th of October 1839, John Brown being absent in 
Europe, his partners, Soule & Scholfield, applied by petition to 
_ Edward G. Loring, Esq. a master in chancery, representing 
said firm to be insolvent, and praying for the benefit of the in- 
solvent act of 1838, c. 163. The petition was also subscribed 
by Scholfield, as the attorney of Brown, by virtue of a general 
power of attorney given to him by Brown, when Brown went 
to Europe. The master, on the same day, issued his warrant, 
pursuant to the provisions of said statute, to a messenger, to 
take possession of all the property of the debtors. The defend- 
ants were chosen assignees, and the creditors proved their 
debts, amounting in the aggregate to $209,510. On the 24th 
of December 1840, a dividend of 50 per cent. on all the debts 
proved and allowed, was ordered and paid. On the 17th of 
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August 1841, a second dividend of 25 per cent., and on the 
13th of September 1841, a third dividend of 25 per cent. were 
ordered and paid, leaving a large surplus in the hands of the 
defendants. 

On the 13th of October 1841, the said master, upon the 
representation of the defendants, as assignees, made an order, 
as follows: “That on all the debts where interest is reserved 
by the contract, interest be paid according to the contract: 
That on all debts where interest is not reserved by the con- 
tract, if the debts became due before the first publication of 
the warrant to the messenger, interest be paid from the time of 
said publication: That if the debt became due after said first 
_ publication, the interest be paid from the maturity of the debt: 
That if the debt be payable on demand, the interest be paid 
from the earliest demand shown; if no special demand be 
shown, the interest to be paid from said first publication.” 

The defendants were about to execute said order, and to sell 
property for that purpose, when this bill was filed. The plain- 
tiffs are the executrix and representatives of said John Brown, 
who has deceased. A temporary injunction was granted, on 
the filing of the bill. 

Aylwin & Paine, for the plaintiffs. The question, whether 
interest shall be allowed according to the master’s order, is to 
be determined by St. 1838, c. 163, and by that alone. ‘The 
intent of that statute was, that the debtor’s effects should be 
applied to the payment of his debts due “ at the time of the first 
publication of the notice of issuing the warrant” to the messen- 
ger. By $3, provision is made for a rebate of interest on debts 
due, but not payable, when such publication is made, if no in- 
terest is payable by the contract. This virtually confines 
interest, in all cases, to that which the debtor contracts to pay. 
By $4, the list of debts which are allowed cannot be altered, 
except on appeal; which shows that interest is not to continue 
to run, even when it is contracted for, nor to be allowed 
when it is not contracted for. And these views are greatly 
strengthened by the report and comments of the commis- 
sioners, who were appointed to frame an insolvent law, in 
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1831, and to which the St. of 1838, c. 163, substantially con- 
forms.* 

By the English bankrupt acts, previous to that of 6 Geo. IV., 
no pr vision was made respecting interest, and where there was a 
surplus, no interest was allowed after the date of the commission, 
except on contracts which expressly carried interest. Bromley 
v. Goodere, 1 Atk. 75. Ev parte Koch, 1 Ves. & Beames, 342. 
Eden on Bankruptcy, (2d ed.) 391. See also Eyre v. Bank of 
England, 1 Bligh, 582. Ev parte Greenway, 1 Buck’s Bankr. 
Cas. 412. In St. 1 Jac. I. c. 1, the provision was, that 
“after the full satisfaction of the creditors,” the overplus, if 
any, should be paid to the bankrupt, or his representatives or 
assigns. By our St. of 1838, c. 163, $ 13, it is provided, that 
“after payment of all debts proved,” the surplus, if any, shall 
be paid or reconveyed to the debtor or his representatives. 

By St. 6 Geo. IV. c. 16, interest, in case of a surplus, is made 
payable on all debts, from the date of the commission. ‘Hig- 
ginbottom’s case, 2 Glyn & Jameson, 123. This is done on the 
eround that it is interest on the debt proved. But our statute 
fixes the amount of the debt proved to be that which is due at 
the first publication of notice of the issuing of the warrant ; and 
this was done with a full knowledge, on the part of the commis- 
sioners abovementioned, of the St. of 6 Geo. IV., as well as 
the former English bankrupt acts. Whatever was omitted in 
our statute was purposely omitted. 

By $21 of our insolvent law, the balance of the separate 
estate of one partner, after paying his separate debts, is not to 


* By a resolve of the legislature, passed on the 18th of March 1831, the gov- 
ernor, with the advice of the council, was authorized to appoint three commis- 
sioners, ‘* to consider the expediency of providing by law for a more equal and 
equitable distribution of the estates of insolvent debtors, &c. and to report, by 
bill or otherwise, to the next general court.’”’ The Hon. Charles Jackson, Hon. 
Samuel Hubbard, and John B. Davis, Esq., were appointed to this service, and 
made their report, on the 3lst of May following, to the governor, who commu- 
nicated it to the legislature on the next day. This report contained a bill, of 
twenty three sections, and very full explanatory remarks thereon. But though 
this bill was repeatedly discussed in the legislature, it was not until April 1838, 
that its provisions were (substantially) enacted. St. 1838, ¢: 163. 
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be applied to pay interest on the separate debts, but is to be 
added to the joint stock, for the payment of the joint creditors. 
If interest is to be allowed at all, after publication of notice, how 
is it to be adjusted between the joint and separate debts? 

Interest is said to be allowed as damages for breach of con- 
tract, and unjustly detaining the debt. Dodge v. Perkins, 9 
Pick. 385, 386. But the delay which follows proceedings in 
insolvency is not caused by-the laches of the debtor. It is 
necessary in order to effect a distribution. There is therefore 
no good reason for charging him with interest. Besides; the 
whole expense of the adjustment is thrown upon the debtor’s 
fund, and that fund cannot be invested so as to draw interest 
Adams v. Cordis, 8 Pick. 268. 

C. G. Loring § G. T. Curtis, for the defendants. - The 
question raised in this case cannot be decided solely on the St. 
of 1838, c. 163. The omission, in the statute, of any provision 
for interest, was intended either to alter the English law or to 
adopt it. Sect. 18 gives this court jurisdiction in chancery of 
all questions arising under the statute, and thereby authorizes 
the court to adopt the chancery doctrine applicable to interest. 

Insolvent estates only are within the general purview of the 
statute. Provision, in case of a surplus, is made incidentally 
only, as for a possible case; viz. that the surplus, “after the 
payment of all debts proved,” shall be paid, &c. to the debtor. 
But is interest intended in the word “debts”? On _ this 
question, the statute is silent, and it is to be answered by the 
English law in like cases. ‘The early English bankrupt acts 
contained the same provision as our statute of 1838, respecting 
a surplus and the payment of dividends. Under those statutes, 
it was held, that where there was a surplus, interest on con- 
tracts expressly carrying interest did not cease; Bromley v. 
Goodere, 1 Atk. 75; nor on contracts where interest was im- 
plied by the course of dealing; Ex parte Champion, 3 Bro. 
C. C. 436; Ex parte Williams, 1 Rose, 399; Ex parte Boyd, ~ 
1 Glyn & Jameson, 285; nor on notes payable on demand, 
after partial payment. vx parte Hankey, 3 Bro. C. C. 504. 

_ Where a bankrupt seeks a supersedeas of the commission, on 
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paying his debts in full, and a master is appointed to report the 
amount of the debts, a supersedeas will not be granted, unless 
the debtor pays interest on the debts from the date of the mas- 
ter’s report. x parte Rooke, 1 Atk. 244. 

The old English rule, which did not allow interest in the na- 
ture of damages, even in case of a surplus, was not satisfactory 
to the profession, nor to Lord Eldon, and has been altered by 
St. 6 Geo. IV. c. 16, $132. See-1 Glyn & Jameson, 297. 
1 Bligh, 604-616. 2 Christian on Bankruptcy, (2d ed.) 277. 
Eden on Bankruptcy, (2d ed.) 8391-394. Gregg on the New 
Bankrupt Act, 118, 119. And this court will not now first 
establish a rule that was deemed wrong in England, and there- 
fore abolished there by act of parliament. 

On contracts bearing interest, there never has been any doubt. 
Where there is an actual insolvency, interest stops at the insol- 
vency, when the fund becomes a dead fund. ‘Thus all the 
creditors stand equal, from the time the fund is so placed as to 
be divided among them. Interest is stopped for the sake of 
equality among the creditors, and not for the benefit of the 
debtor. And the reason ceases, when there is a surplus. If 
interest is part of the debt, on contracts bearing interest, (as 
seems very clear,) then on the doctrine contended for by the 
plaintiffs, as the interest is not to be allowed after the insol- 
vency, the discharge of the debtor will not prevent his being 
sued for the subsequently accruing interest. Ex parte Reeve, 
9 Ves. 588. : 

If, then, the creditors whose contracts carry interest are enti- 
tled to it, after the insolvency, when there is a surplus, creditors 
whose debts do not carry interest are entitled to interest from 
the time the debts are proved. Otherwise, the former creditors 
might delay a distribution, and yet have their interest continue 
to run, while the latter would have no interest. This is not 
the “ equal distribution” provided for by St. 1838, c. 163. 

There is no difference in principle between the case at bar 
and that of a deceased debtor, whose estate is represented to be 
insolvent, but which proves to be sufficient to pay all his debts, 
and to leave a surplus. Rut in that case, interest is allowed on 
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the claims proved and returned, from the date of the return to 
the date of the decree of distribution. Williams v. American 
Bank, 4 Met. 317. So interest is allowed on bills of insolvent 
banks, from the time of demand of payment. Atlas Bank v 
Nahant Bank, 3 Met. 581. Yet no statute provided for the 
allowance of interest in these cases. ‘The word “debts” was 
held to include interest. | 

Hussarp, J. This case is important to the parties, from the 
amount at issue, and from the interesting character of the facts 
connected with it. On the settlement of the estate of a part- 
nership, under the insolvent law of this Commonwealth, there 
remains, after paying the principal of the debts proved under 
the commission, a large surplus fund. This surplus results from 
the property of the leading partner, John Brown, one of the per- 
sons who was lost on board the steamer Lexington, which was 
burnt in Long Island Sound on the evening of January 13th 
1840 ; and his widow and children are now seeking, in equity, 
to obtain such fund for their own benefit. And the question 
is, to whom does this surplus belong? Shall it revert to the 
estate of Brown, or shall it be applied, so far as may be required, 
to the payment of interest on the debts proved, from the date 
of the schedule to the time of the last order of the master, in 
which he has allowed the interest as claimed by the creditors ? 

This is the first case which has ever come before the court, 
of a surplus under the insolvent law ; and the question is pre- 
sented by petitioners who necessarily awaken our sympathy. 
But first cases are often governed by known and existing rules, 


and cases of sympathy, though they have been styled by Mr. — 


Justice Buller “the shipwrecks of the law,” are to be decided 
by the same just principles which are applicable to those of no 
peculiar interest, and in which no personal feelings are excited. 

The case has been argued, as well upon the authorities which 
have arisen under the English statutes of bankruptcy, as upon 
the construction of our own statute. And it is evident that if 
this application were before the English court of chancery, the 
prayer of the petitioners, with some modification, would be al- 
lowed. The case of Koch, ex parte, 1 Ves. & Beames, 342, 
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was one in which, there being a surplus, the creditors petitioned 
for an allowance of interest on their debts, subsequently to the 
date of the commission. Lord Eldon decided, that upon debts 
carrying interest it should be allowed, and on ‘no others; on the 
ground that such was the rule in bankruptcy, which had not 
_ been departed from; that where debts carried interest, it was 
a part of the contract, but in those cases where it was allowed in 
the nature of liquidated damages, it was no part of the contract ; 
and he decreed accordingly, in conformity with prior cases. 

But the decisions upon the English statutes, while they fur- 
nish helps to enable us to arrive at just conclusions, do not 
constitute legal precedents binding us in the construction of 
our own statute. Nor have we, on the subject of interest, con- 
formed to their decisions in other cases ; we having adjudged it 
where they have refused it. With us, interest is allowed not 
only where the contract provides for it, but where the time is 
expired in which the contract was to be performed; on con- 
tracts for money or goods payable or deliverable on demand ; 
after a specific demand made in cases where money has been 
unlawfully detained ; and in various other instances. It is in 
lieu of damages, or rather is the liquidated damages for the 
injury the party has sustained by the breach of contract or the 
neglect of duty. 

‘Thus the law stood in relation to interest, when the St. of 

1838, c. 163, was enacted. ‘That statute, $6, directs the 
debtor, at the first meeting of the creditors, to deliver to his 
assignees a schedule of his creditors, and the amounts due to 
them, and the consideration of each debt; and subsequent 
directions are given for the proof of other claims, and for the 
amendment of the schedule. It is admitted that the statute con- 
tains no express provisions in regard to allowing interest upon 
debts. ‘The subject of interest is introduced incidentally, and 
for the purpose of producing equality among creditors. That it 
was designedly omitted, as was pressed in the argument, for — 
the purpose of giving an advantage to the debtor in the amount 
of surplus after payment of the principal of the debts proved 
and allowed, cannot be successfully maintained. On the other 
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hand, the omission to mention interest in any other manner is 
a proof that no alteration in the law, in regard to it, was in- 
tended. ‘The legislation was not directed to the subject of a 
surplus, and the statute contains only a simple provision, $ 13, 
that “if after the payment of all the debts proved, any surplus 
shall remain in the hands of the assignees, the same shall be 
paid or reconveyed to, or revest in, the debtor or his legal rep- 
resentatives.” 

The word “ debts,” in the statute, is used in its broadest lati- 
tude, and it not only includes all accruing interest on contracts 
cairying interest on the face of them, but the interest which, by 
law, is allowed on all other claims and demands which are due 
and unpaid. As the act deals with insolvent estates, the lan- 
guage of it relates rather to the securing to the creditor a part 
of the principal of his debt, than to the making of provision for 
the payment of his interest. The object of the statute, so far 
‘as creditors are concerned, is an equal distribution of the effects 
of the insolvent ; and for this purpose, as before remarked, the 
provision was introduced for the discount or rebate of interest, 
when no interest was due by the contract, till the time when 
it should become payable. This was not done to favor the. 
debtor, because he, if honest, would obtain his discharge, 
whether the dividends on his estate might be large or small, and 
without regard to the manner in which the matter of interest 
should be adjusted among his creditors. And while the omis- 
sion of the subject of allowing interest on debts affords an in- 
genious argument, when coupled with the English decisions, in 
favor of the insolvent, that the debts, as made up at the time of 
preparing the schedule, are the true sums to be paid by the 
assignees, and are not to be increased by the addition of inter- 
est ; still we think the argument is wholly unsatisfactory: And 
we are of opinion that the more carefully the statute is examined, 
the more obvious it will appear that the exonerating of the 
debtor from the charge of interest on his debts was never in the 
contemplation of the framers of the statute ; and that the fixing 
of a time for rendering a schedule of his debts, was for the pur- 
pose of doing justice to all the creditors, by giving them the 
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same proportional rights, and not for the purpose of defining a 
period when the debtor should be relieved from the payment of 
interest, in case the funds should ultimately prove adequate for 
that purpose. 

It is the policy of our law, to allow to a creditor interest on his 
demand after it becomes payable, although, by the tenor of the 
contract, there is no provision for the payment of interest. ‘The 
law is both equitable and just, and is the result of a long course 
of precedents ; and no good reason occurs to us, why the effects 
of an insolvent debtor, having increased in value in the hands 
of an assignee, and becoming sufficient to pay the debts with 
interest, shall be exempted from the operation of this law. 
He becomes in fact a solvent debtor, and his duties and obli- 
gations are the same with those of other solvent debtors. | 

In the case at bar, the creditors have been delayed in the 
payment of their dues; and why should the delay diminish the 
amount of them? And yet they will be diminished, if they do 
not receive the interest as well as the principal; for when the 
interest once accrues, it becomes parcel of the debt. The case 
is hard for the petitioners, but the hardship arises from the 
misfortune of the debtors, and not from the conduct of the 
creditors. ‘ 

But we consider the question, arising in this case, not only 
_ settled in principle, but virtually decided, in the case of Williams 
v. American Bank, 4 Met. 317. In that case, the same ques- 
tion arose between the administrator of a deceased debtor and 
his creditors. There was a surplus in the administrator’s hands, 
after making provision for the debts, as allowed by the commis- 
sioners of insolvency at the date of the commission; but if in- 
terest should be cast on the debts up to the date of the decree 
of distribution, the fund would be insufficient to pay them, with 
their accumulation. This additional interest was allowed by 
the judge of probate. The cause came before this court, on 
appeal from his decree, and, after deliberation, it was held that 
the allowance was right, and the decree of the court below was 
affirmed. We see no difference in principle between the two 
cases. ‘The reasoning, which supports the one, equally sustains 
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the other. The injunction must therefore be dissolved, and the 
interest be paid by the assignees, on the several claims, agree- 
ably to the terms of the master’s order, up to the time of the ren- 
dition of judgment in this court. 


Grorce Hiceinson & another vs. Wittiam Gray d& another. 


A promissory note, given by the maker in exchange for a note given to him by the payee, 
is on a valid consideration. 

Where A. makes a usurious loan to B. and takes B.’s note for the money lent, and also 
takes, as collateral security therefor, a note of C. for a larger sum, given to B., and by 
him indorsed, C. cannot defeat an action thereon against him by A. by showing the 
usury in the loan to B.: Nor can the creditors of C., who has made an assignment 
under St. 1836, c. 238, successfully object to A.’s proving his claim against C., and 
taking a dividend thereon, to the amount of the money lent to B.: Nor can such 
creditors defeat the claim of A. on C. by showing that A. has altered B.’s note to 
him for the money lent, so as to render it void, if A. has recovered a judgment thereon, 
which is unreversed ; nor by showing that such judgment is reversed on a writ of 
review, by an agreement between A. and B. before trial on the review, if B., for a 
valuable consideration, agreed that upon the reversal of the judgment, the debt, on 
his note for the money lent, should remain good against him personally. 


Tuts was a bill in equity, brought by the plaintiffs, in behalf 
of themselves and the other creditors of Rogers, Devens & Co., 
against the assignees, under St. 1836, c. 238, of said Rogers, 
Devens & Co., insolvent debtors. The bill alleged that the 
plaintiffs and other creditors had become parties to said insol- 
vent debtors’ assignment, and had proved their claims ; that two 
dividends had been declared, which the plaintiffs had demanded 
of the defendants; and that the defendants, although they had 
in their hands a balance of the trust fund, belonging to the plain- 
tiffs and other creditors, had refused, though requested, to dis- 
tribute said balance among the creditors, on the alleged ground 
that certain claims were made on the estate of said Rogers, Devens 
& Co., which the defendants could not allow and pay pro rata, 
without the aid and direction of the court. The prayer of the biil 
was, that the defendants should make answer on oath ; that they 
might be decreed to pay and distribute said balance to said 
creditors, and to such other creditors as should prove their 
claims on or before a day certain to be fixed by the court ; and 
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that the plaintiffs and other creditors, parties to the assignment 
aforesaid, might have such other relief as their case might require. 

The defendants filed an answer, acknowledging that there was in 
their hands a balance of said trust fund, and they set forth (among 
many things not necessary to be here stated) the facts, according 
to their information and belief, concerning a certain check and 
note, hereinafter mentioned, the amount of which was claimed 
by the holders thereof as debts due from said Rogers, Devens 
& Co., and which were disputed by the defendants. They 
therefore prayed that the plaintiffs and the holders of said check 
and note might “ be'decreed to interplead touching their several 
claims, and settle and adjust their demands between themselves,” 
and that the defendants might be ordered to pay over and 
distribute said balance in such way as to the court might seem 
meet. 

The court thereupon ordered that the cause be referred to a 
master, to ascertain the amount of trust property in the de- 
fendants’ hands, remaining for distribution, and the parties 
entitled to the same, and the amount which they are respec- 
tively entitled to receive; and, for this purpose, to cause 
notice to be given to all persons concerned, to come in and 
prove their claims before said master, by a day to be by him 
named, on pain of being excluded from any share of said trust 
_ fund; and that the master make report of his doings. 

The final report of the master, on the matters which were 

now brought before the court for revision, was as follows : 
_ “Henry Randall presented the note, a copy of which is sub- 
joined, and claimed the dividend payable thereon, according to 
its tenor. ‘ Boston, February 2d 1836. Six months from date, 
for value received, we promise to pay to the order of Joseph A. 
Veazie twelve hundred and forty two dollars and fifty six cents. 
Rogers, Devens & Co.’ (Indorsed by J. A. Veazie.) The 
claim of Randall was opposed by the assignees; and having 
heard the parties on the testimony adduced by them, I found the 
following facts material to their case : 

“Rogers, Devens & Co. became insolvent, and made an 
assignment of their property, under St. 1836, c. 238 On the 
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same day, the property of said Veazie was attached, and he 


stopped payment. He was indebted to Rogers, Devens & Co., 


at that time, and so continued until, as an insolvent debtor, 
he was discharged from his debts, under St. 1838, c. 163, on 
his own petition. 

“From January 11th to June 3d 1836, there were mutual 
dealings between Veazie and Rogers, Devens & Co. The note 
of $1242-56, on which Randall makes his claim, was given to 
Veazie by Rogers, Devens & Co., in exchange for a note of 
Veazie’s, (signed by him, dated April 8th 1836,) payable to 
Rogers, Devens & Co. for $1180-61, which note was used and 
discounted by Rogers, Devens & Co. On the 28th of May 
1836, Henry Randall, the claimant, (by his agent and brother, 
Otis G. Randall,) lent $400 to Veazie, and received from Vea- 
zie a check or due-bill, of the following tenor: ‘$400. Boston, 
May 28th 1836. Borrowed and received of Otis G. Randall 
four hundred dollars, to be paid on demand to said O. G. Ran- 


dall, or order, on the * June next. Joseph A. Veazie.’ ‘This 


instrument was indorsed ‘ Otis G. Randall.’ At this time, (May 
28th 1836,) the note of $1242°56 was in Otis G. Randall’s 
possession, having been delivered to him by Veazie, to be dis- 
counted ; and when the $400 was lent, it was agreed between 
them, that the note of $1242°56 should be retained as collat- 
eral security for the loan; and it was so retained by Otis G. 
Randall. 

“On the 3d of June 1836, an action was brought, (on the 
procurement of Otis G. Randall,) by Henry Randall, against 


Veazie, on the check of $400, and certam gum, belonging to ~ 


Veazie, was attached. The action was entered, and judgment 
recovered, on the check, for $417 damage, and $13°75 costs 
of suit, at the July term 1836, of the court of common pleas 
for the county of Suffolk. Execution issued, dated October Ist 
1836, and levy of it was commenced, and stayed by a writ of 
supersedeas from the supreme judicial court ; whereupon the 
execution was returned, in no part satisfied. ‘The gum that 


* The figure here inserted was defaced by an alteration. See post, p. 216. 
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was attached by Randall was subsequently attached by one 
Winchester; and on the execution in his suit, Winchester 
demanded of the officer the proceeds of the gum. The officer 
refused to pay over the whole proceeds, because of Henry Ran- 
dall’s prior suit; and Winchester then gave the officer a bond of 
indemnity, and received from him the proceeds of the gum, 

«« At the November term of the supreme judicial court, 1836, 
Veazie filed a petition fora review of the action brought against 
him, in. the court of common pleas, by Randall. On this pe- 
tition, a stay or supersedeas of Randall’s execution (above stated) 
was ordered, on security given by the petitioner, pursuant to 
the Rev. Sts. c. 99, $ 22, and a review was granted. Before 
the trial on the review came on, Randall and Veazie compro- 
mised their case, agreeing that as the judgment in Randall’s 
favor, in the court of common pleas, was vacated and null, all 
proceedings in the supreme court should cease; that the bond, 
given by Winchester to the officer, should be restored to Win- 
chester, so that he could hold the gum, and the debt on the 
check of $400 remain good against Veazie personally. 

“The petitioner for a review, in his action in the supreme 
court, depended on two grounds; Ist, that the action in the 
court of common pleas, on the $400 check, was prematurely 
brought ; the days of grace not having expired ; 2d, on a fraud- 
ulent and material alteration of the check. The defendants 
in review denied the latter, and admitted the former ground ; 
and that was concurred in, as the cause for discontinuing fur- 
ther proceedings. 

“Jn fulfilment of the terms of compromise, the bond was re- 
turned to Winchester, and the counsel for the petitioner in 
review went to the clerk’s office, and requested that the entry 
of ‘neither party’ might be made in the action. The clerk 
told him that was not the proper entry, but that the entry should 
be ‘judgment, by agreement, for reversal of the judgment of 
the court of common pleas;’ and the counsel, presuming the 
clerk to be correct, assented, and that entry was made. 

“‘ No notice of the compromise between Veazie and Randall 
was given to the assignees of Rogers, Devens & Co. , 
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« After the check of $400 was given to Randall by Veazie, 
(and previously to the arrangement and compromise of the ac- 
tion of review,) it was altered by altering the time, on which it 
was originally made payable, to the 1st of June, from some later 
day in that month. Such alteration is visible on the face of the 
check, and was not shown, by Henry Randall, to have been 
made otherwise than by him, or with his assent. It was made 
without the assent or knowledge of Veazie, and was alleged by 
him to have been made, in the compromise referred to. - 

‘“‘ Interest, at the rate of two per cent. per month, was re- 
served on the check, and paid in advance. 

“The assignees of Rogers, Devens & Co. have paid a divi- 
dend on the note of $1180-61, given by Veazie to Rogers, 
Devens & Co. in exchange for the note of $1242-60. — 

‘And thereupon I ruled, that said Henry Randall was en- 
titled to demand and receive of said assignees the sum of $400, 
and interest thereon from the 8th of June 1836.” 

The master returned, with the above report, a statement of 
the testimony given by the witnesses, on the hearing before him. 

Exceptions were taken to the report, both by the defendants, 
(the assignees,) and by Randall. | 

W. Gray, for the defendants. If Veazie were now the holder 
of the note, he could recover nothing. Does Randall so stand, 
that he can sustain his claim on the note? He received it as 
collateral security for a due-bill of Veazie for $400, which was 
fraudulently altered, and thereby rendered void. And it does” 
not appear that Randall did not himself alter it. This altera- 


tion avoided the due-bill. Bayley on Bills, (2d Amer. ed.) 92, - — 


98, 99. Davis v. Jenney, 1 Met. 221. It also avoided the 
debt. Wheelock v. Freeman, 13 Pick. 165. Martendale v. 
Follet, 1 N. Hamp. 95. Mills v. Starr, 2 Bailey, 359. There 
is but one debt, and whatever discharges that discharges the 
collateral security for it. 

The due-bill was usurious; Dunscomb v. Bunker, 2 Met. 8; 
Chit. on Bills, (6th ed.) 89; Harrison v. Hannel, 5 ‘Taunt. 
780; and if the claim is to be allowed, deduction should be 
- made of threefold the usurious interest. Rev. Sts. c. 35, $ 2. 
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Brigham v. Marean, 7 Pick. 40. Parker v. Biglow, 14 Pick. 
436. Sumner v. Williams, 1 Met. 398. 

The dividend, if any, should be on the $400 only ; all the 
rest being accommodation paper. 

It will probably be contended, that we are concluded, as to 
the claim on the due-bill, by the judgment recovered thereon 
in the court of common pleas. That judgment, however, was 
vacated by the review; Rey. Sts. c. 99, $$ 9, 10, 25; Hicks 
v. Atkins, 4 Mass. 103; White v. Starr, 138 Pick. 381; and 
the reversal made the judgment reversed of no effect. It is not 
_ too late to have the judgment made up in the review case. 
Wells v. Dench, 1 Mass. 232. 

The collateral security was discharged by the giving up of 
the review bond, which was the legal effect of the compromise. 
Baker v. Briggs, 8 Pick. 122. 

Paine, for Randall. The inquiry, by the master, as to the 
alteration of the due-bill, was barred by the judgment of the 
court of common pleas, which is valid until reversed; and it 
was not reversed by the action of review. No judgment has 
been entered in that action, and the parties agreed that proceed- 
ings therein should cease. The proper entry may yet be made 
in that action. Pruden v. Alden, Whitney v. Sprague, and 
Suydam v. Huggeford, 23 Pick. 187, 198, 472. Rule 36th of 
this court. 24 Pick.396. The matter of alteration was waived 
by the agreement of the parties as to the action of review. 

The exchange note was not mere accommodation paper, but 
‘was on good consideration. Ward v. Allen, 2 Met. 53. Cowley 
v. Dunlop, 7'T. R. 565. Cardwell v. Martin, 9 East, 190. Buck- 
ler v. Buttivant, 3 East, 72. And if it were accommodation 
paper, still the holder might recover what he paid for it. If 
Veazie could have avoided the due-bill, and had done so, and 
had reclaimed it, an offset might have been made. But the 
maker cannot overturn what has been done between indorser 
and indorsee. Bayley on Bills, (2d Amer. ed.) 545, 547, 551. 
Knights v. Putnam, 3 Pick. 184. Ranger v. Cary, and Mack 
v. Clark, 1 Met. 374, 423. 

Admitting that the due-bill was altered, and that «tt is rightly 
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so found by the master, still the debt remains good. The doc- 
trine contended for, as to alterations, originated in the matter 
of deeds, which, if altered, are void ; but the matter behind the 
deed is not thereby’ affected. Pigot’s case, 11 Co. 27. 4 T. R. 
345. Hatch v. Hatch, 9 Mass. 311, 312. Chessman v. Whit- 
temore, 23 Pick. 231. To allow the alteration of the due-bill 
to avoid the debt, would be to exercise criminal jurisdiction in a 
civil case. See White v. Franklin Bank, 22 Pick. 185. Thayer 
v. Mann, 19 Pick. 535. The case of Wheelock v. Freeman, 
13 Pick. 165, cited on the other side, was a sale of land, and 
there was no debt behind the deed. Here there was a loan of 
money. 

But even if the debt were annulled, Randall has a right to 
hold the note passed to him as collateral security. It passed 
by the indorsement, and he can hold it till the money is paid, 
notwithstanding the usury. Jarvis v. Rogers, 13 Mass. 105. 
Bridge v. Hubbard, 15 Mass. 103. Sumner v. Williams, 1 Met. 
398. 

The opinion of the court was given March 18th 1844. 

Hussarp, J. It is objected by the plaintiffs, that the note 
upon which a dividend is demanded is accommodation paper, 
and that Randall therefore stands in no better situation than 
Veazie himself would, if he were now the claimant. But even 
if it were an accommodation note, the validity of the objection 
would depend upon the circumstances under which Randall re- 
ceived the note; for though, as between the payee and maker, 
such a note may be without consideration, yet the bona fide 
holder of accommodation paper, received while it is running to 
maturity, has the same just claim on the maker, as though the 
note was given for value. In the present case, it appears that 
Rogers, Devens & Co. were in the habit of exchanging notes 
with Veazie, and that the paper now in question was an ex- 
change note. But it is well settled that exchange notes, though 
made for the accommodation of the parties, are not what is 
known and recognized as accommodation paper. ‘There is a 
mutuality in the one case which does not exist in the other, and 
the exchange is in law a negotiation which makes a good con- 
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sideration between the parties, each for the other. Rolfe v. 
Caslon, 2 H. B. 570. Cardwell v. Martin, 9 East, 190. Chit. 
on Bills, (6th ed.) 443. 

Veazie negotiated the note to Randall, and the makers may 
pe responsible to him, notwithstanding Veazie’s liability to them ; 
for the issue is not, as the plaintiffs would contend, between 
Veazie and Rogers, Devens & Co., but between Randall and 
them. This note was indorsed by Veazie to Randall, as collat- 
eral security for a loan of $400, made by Randall May 28th » 
1836, and for which a memorandum check was given, payable 
in June. This check, the plaintiffs allege, has been fraudulently 
altered, and the debt thereby discharged; and by reason of it, 
Randall has no claim to recover any thing upon the collateral 
security. The fact of such fraudulent alteration is denied on 
the part of Randall. Yet he contends that, if the fact were so, 
- and if he could not recover on the check itself, still he coma 
maintain an action for the money actually lent. But this posi- 
tion is untenable, and for good reason. Where the party has 
made an express contract, he cannot resort to an implied one ; 
and if no action can be maintained on the express contract, by 
reason of the fraud of the plaintiff himself, he is without remedy. 
Otherwise, notes and bills might often be tampered with, both 
as to their amounts and times of payment, if, on detection of 
the fraud, the party could avail himself of an implied assumpsit 
to recover his demand. | 
_ On the facts, however, as they appear in the master’s report, 
_ the case does not turn on this point. The check given by Vea- 
zie to Randall was put in suit in the court of common pleas, and 
judgment was rendered in favor of Randall. Afterwards a writ 
of review was sued out of the supreme judicial court, and two 
errors were assigned as the grounds for reversing the judgment : 
Ist, that the check was substantially a promissory note, and 
therefore entitled to grace; and 2d, that there was a fraudu- 
lent alteration of the time of payment of the check. But before 
a trial took place, the parties came to an agreement, either that 
the writ should be dismissed, and the judgment of the common 
pleas remain in force, or that the judgment should be reversed, 
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and the original contract or check be confirmed and held 
good, as between them. ‘There is conflicting evidence as to — 
which was the agreement. It is unnecessary, however, to delay 
the cause to ascertain the fact; for if the judgment is in force, 
then it is binding on the parties ; but if the agreement was, to have 
the judgment reversed, and the original contract confirmed, and 
the objection to any alteration in it waived, then there was a 
good consideration for such agreement, in the relinquishment of. 
the bond given for securing the original judgment, in case it 
should not be reversed. And we think that, as between these — 
parties, Randall may show the agreement ; and: we are of opin- 
ion that his collateral security in the note is not affected by re- 
linquishing the bond given by Veazie, on his obtaining a super- 
sedeas of the execution. As between Randall and Veazie, 
then, a good demand exists for the $400 and interest, and the 
creditors of Rogers, Devens & Co. cannot interpose a defence 
which Veazie would not be permitted to make. 

Another objection has been taken to the allowance of the full 
amount of the $400, on the ground that usurious interest was 
taken by Randall at the time of the loan. If Veazie had been 
the insolvent assignor in this case, and the claim was made up- 
on his assignee, the objection, unless barred by the agreement, 
might prevail. But here the claim is upon the assignees of 
Rogers, Devens & Co., on the note given by them for a valua- 
ble consideration, and which came lawfully into the possession 
of Randall. The note upon which the dividend is demanded 
was not made to secure the loan of $400, nor was it in any 
way originally connected with the usurious contract ; and, that 
contract not being void, the creditors of Rogers, Devens & Co. 
cannot raise the objection, there being no usury taken or re- 
served in their note now held by Randall. 

A dividend is claimed by Randall on the full amount of the 
note of $1242°56 ; but, it appearing by the report, that the 
note was made over to Randall to secure a debt of $400 only 
and interest, and that, if he should recover a larger amount than 
that, he would be accountable to Veazie, or his assignee, for the 
surplus, we think there is an equity existing here, of which the 
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creditors of Rogers, Devens & Co. can avail themselves ; as 
Veazie is indebted to that firm on the balance of their accounts, 
arising in great measure out of their exchange paper. In con- 
formity with these views, Randall is to be allowed his dividend 
on the note, provided the same does not exceed his debt of 
$400 and interest, to which amount he is limited ; and the case 
is to be remitted to the master, to make the allowance accord- 


ingly. 


ComMMoNWEALTH vs. Ezexien S. Kent, 


Under the Rev. Sts. c. 127, § 18, providing for the punishment of a person who shall 
knowingly have in his possession any instrument, adapted and designed for coining 
or making counterfeit coin, with intent to use the same, or cause or permit the same 
to be used, in coining or making such coin, a person is punishable for so having in his 
possession, with such intent, an instrument adapted and designed to make one side 
only of a counterfeit coin. 

On the trial of a party who is indicted for knowingly having in his possession an instru- 
ment adapted and designed for coining or making counterfeit coin, with intent to use 
it, or cause or permit it to be used, in coining or making such coin, he cannot give in 
evidence his declarations to an artificer, at the time he employed him to make such 
instrument, as to the purposes for which he wished it to be made. 


Tue defendant was tried in the municipal court, at Decem- 
ber term, 1842, on an indictment, which alleged that he, at 
Boston, “‘on the Ist of October 1842, did knowingly have in his 
possession a certain mould, pattern, die, puncheon, tool and in- 
strument, adapted and designed for coining and making one 
_side of a counterfeit coin in the similitude of one side or half 
part of a certain silver coin, called a half dollar, to wit, that side 
or half part thereof which represents a spread eagle, and has the 
words ‘United States of America,’ ‘half dollar ;’ said coin, 
called a half dollar, being current by law and usage in this 
State and Commonwealth aforesaid, with intent to use and em 
ploy the same mould, pattern, die, puncheon, tool and instru- 
ment, and cause and permit the same to be used and emplcyed, 
in coining and making such false and counterfeit coin as efore- 
said,” &c. 


At the trial, it was proved that the prisoner had about his 
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person, at the time of his arrest, a solid piece of steel, repre- 
senting, in its shape, the section of the base of a cone, upon 
the smaller end of which was an engraving, such as would 
stamp the impressidn of the eagle side of the U. States coin, 
called a half dollar. Also it was proved that there was found 
in his closet, at Roxbury, in the county of Norfolk, a certain 
other piece of steel, exactly similar in shape to that above de- 
scribed, but entirely smooth; and another piece of steel, upon 
which were turned four instruments, which are commonly called 
punches. 

The defence, among other things set up by the prisoner, 
was, that he intended to use the above described instruments in 
making tin pill and salve boxes; and he introduced the person, 
who turned the said instruments, as a witness, by whom he pro- 
posed to show his (the prisoner’s) declarations, made at the 
time of, and in connection with, the making of the contract for 
the turning of said instruments, as to the purpose for which the 


prisoner wanted them. ‘This testimony was ruled out by the 


court, but the witness was permitted to state what instructions 
were given to him, by the prisoner, at the time, relative to the 
turning of the instruments, and the manner in which they 
should be made. 

The prisoner’s counsel asked the court to instruct the jury, 
that the fact that the prisoner had in his possession the engraved 
instrument above described, it being adapted and designed only 
to stamp the impression of one side of a U. States half dollar, 
was not the possession of such a tool or instrument as would 
render the prisoner liable under the Rev. Sts. c. 127, $ 18, 
whatever might be his intent; and that the indictment did not 
set forth any offence under said statute, as against the prisoner. 
But the court instructed the jury, that although, with the instru- 
ment found in the prisoner’s possession, he could make no more 
than half of the impression of a U. States half dollar, yet if the 
jury believed, from the evidence, that he intended it should be 
used in counterfeiting half dollars of the U. States com, he was 
within the statute, and that they ought to find him guilty. 

The jury found the defendant guilty, and he thereupon 
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alleged exceptions to the ruling and _ instructions of the 


court. 
Bancroft, for the defendant. 


Austin, (Attorney General,) for the Commonwealth. 

Suaw, C.J. The court are of opinion that the ruling and 
instructions of the municipal court were right. 

The statute on which the indictment was founded, Rev. Sts. 
c. 127, $ 18, is extremely comprehensive. The object and policy 
of the statute, we think, are obvious. It is manifestly so difficult ° 
to prove the fact of actually making counterfeit coin, that the 
statute intended to make the possession of instruments adapted 
to counterfeiting, with the criminal intent to use them, or cause 
or permit them to be used, for that purpose, a crime subject to 
severe punishment. But the gist of the offence is the criminal 
intent, and therefore the fact of the possession of such an in- 
strument being proved, the intent was rightly left to the jury. 

But the same objection, substantially, is taken on a motion 
in atrest of judgment, and it is this; that the indictment sets 
forth, and the evidence proves, the defendant had in his posses- 
sion a die, or instrument, adapted to make one side of a coun- 
terfeit half dollar, and not an entire half dollar; and therefore, 
though he so had it, with intent to use it, or cause it to be used, 
in counterfeiting, it is not an offence within the statute. 

It appears to us, that this is founded upon a very imperfect 
and unsound view of the statute. This statute provides that 
_ ‘every person, who shall knowingly have in his possession any 
mould, pattern, die, puncheon, engine, press, or other tool or 
instrument, adapted and designed for coining or making any 
counterfeit coin, in the similitude of any gold or silver coin, 
current by law or usage in this State, with intent to use or em- 
ploy the same, or to cause or permit the same to be used, in 
coining or making any such false and counterfeit coin, as afore- 
said, shall be punished,” &c. 

An instrument may be very well adapted and designed for 
coining, although not capable, of itself, of making both sides 
and every part of any one coin. Indeed it would be difficult 
to conceive of any instrument so capable “ adapted for coin- 
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ing”? is matter of description, and applies to any instrument 
which may be used in the formation of any part of a coin; 
and the question of intent is always a fact to be proved; so 
that a person, possessing such instrument for any innocent pur-_ 
pose, would be in no danger of conviction. Any other con- 
struction would defeat the obvious purposes of the statute. A 
company of counterfeiters might be associated, one having in- 
struments in his possession, in Roxbury, to cut the smooth 
round blanks; a second in Boston, to stamp one side; a third 
in Charlestown, to stamp the other side, and complete the 
counterfeit ; each with the guilty intent so to use and employ 
the instruments in his possession, but in different towns and 
counties. According to the construction of the statute, relied 
upon by the defendant, neither of them could be convicted. 
But the statute, we think, is not chargeable with this imbecility. 
It was intended to declare the possession of any imstrument, 
fitted and adapted for counterfeiting, a crime, if intended to be 
used for that criminal purpose. 

The specific ground of exception to the indictment is, that it 
charges the possession of a die, adapted and designed to im- 
press one side of an American half dollar. This is a very good 
description of an instrument adapted and designed for coining. 
The indictment then goes further, and charges that the defendant 
had this mould and pattern in his possession, with intent to use 
and employ the same, and cause the same to be used and em- 
ployed, in making such counterfeit coin ; that is, entire counter- 
feit half dollars. This is the precise statute offence, and we 
think it is well stated and charged in the indictment. The mo- 
tion in arrest of judgment, therefore, as well as the exceptions, 
must be overruled. 


Joun Turns vs. Tue ComMonwEALTH. 


When a prisoner is indicted, convicted and sentenced in the court of common pleas for 
the county of Middlesex, at a term which is by law prescribed for the disposition of 
criminal business only, it is not necessary that it should be averred in the record that 
the term was held for the disposition of such business. 

-Where the record of the court of common pleas for the county of Middlesex, at the 
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first term thereof held in 1842 for the disposition of criminal business, showed 
that certain grand jurors were duly returned, empannelled and sworn, and that, at a 
subsequent term of said court, held in the same year, the grand jury returned an indict- 
ment on which a prisoner was tried, convicted and sentenced ; it was held, that the 
record of the conviction need not set forth the empannelling and swearing of the 

» grand jury, but that the court would judicially take notice of the statute (Rev. Sts. 
c. 136, §1) which requires grand jurors, in the court of common pleas, to serve at the 
several successive terms of that court during the year. 

It is not necessary to insert in the record of each particular indictment and conviction 
the names of the grand jurors who found the indictment. 

The signature of the foreman of the grand jury to an indictment, certifying it to be a 
true bill, legally imports that it was found by twelve or more grand jurors. 

An indictment for manslaughter alleged that T’., on the 25th of September, at Groton, 
in the county of Middlesex, “in and upon one L., then and there being, feloniously 
and wilfully did make an assault, and with a stone, which said T. then and there had 
and held, in and upon the head of said L., then and there feloniously and wilfully did 
cast and throw, and with the said stone, so as aforesaid cast and thrown, the aforesaid 
L. then and there feloniously and wilfully did strike, penetrate and wound, giving to 
the said L., by the casting and throwing of the stone aforesaid, in and upon the head 
of said L., a mortal wound,” &c. Held, that it was sufficiently averred that T. gave 
L. a mortal wound, on the 25th of September, at Groton. 

There is no positive rule of law which requires the names of the jurors, who find a de- 
fendant guilty on an indictment, to be inserted in the record of each particular case. 

Where it appears by the record, that the issue was tried by a jury duly returned and 
sworn, the legal presumption is, that they were twelve good and lawful men. 

It is not a ground of error, that a defendant, who has pleaded in chief, was indicted and 
convicted by the name of J. T’. otherwise called T. D.; misnomer being matter of 
abatement only. 


Wait or error. The record, as first brought before the 
court, was as follows: ‘‘Commonwealth of Massachusetts. 
Middlesex, to wit. At the court of common pleas begun and 
holden at Lowell, within and for said county of Middlesex, on 
the third Monday of October, A. D. 1842. ‘The jurors for the . 
Commonwealth of, Massachusetts upon their oath present, that 
John Turns, otherwise called Turns Dunning, of Groton in the 
county of Middlesex, laborer, on the twenty fifth day of Sep- 
tember, in the year of our Lord one thousand eight hundred 
and forty two, with force and arms, at Groton in the county of 
Middlesex aforesaid, in and upon one Jonathan Lawrence, in 
the peace of said Commonwealth then and there being, feloni- 
ously and wilfully did make an assault, and that he the said 
Turns, with a certain stone, which he the said Turns in his 
right hand then and there had and held, in and upon the left 
side of the head of him the said Lawrence then and there felo- 
niously and wilfully did cast and throw, and that the said 
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Turns, with the stone aforesaid, so as aforesaid cast and thrown, 
the aforesaid Jonathan Lawrence, in and upon the left side of 
the head of him the said Jonathan Lawrence, then and there 
feloniously and wilfully did strike, penetrate and wound, giving 
to the said Jonathan Lawrence, by the casting and throwing of 
the stone aforesaid, in and upon the left side of the head of 
him the said Jonathan Lawrence, one mortal wound, of the 
length of one inch, and of the breadth of half an inch, of which 
said mortal wound he the said Jonathan Lawrence, from the 
said twenty fifth day of September, in the year aforesaid, to the 
twenty sixth day of the same September, at Groton aforesaid, 
in the county aforesaid, did languish, and languishing did live, 
on which twenty sixth day of the same September, at Groton 
aforesaid, the said Jonathan Lawrence, of the mortal wound 
aforesaid, died; and so the said jurors aforesaid, upon their 
oath aforesaid, do say that the said Turns him the said Jonathan 
Lawrence, in manner and form aforesaid, feloniously and wil- 
fully did kill and slay, against the peace of said Commonwealth, 
and contrary to the form of the statute in such case made and 
provided. 

“The said John Turns, otherwise called Turns Dunning, is 
set to the bar to be tried, and has this indictment read to him, 
and he says that thereof he is not guilty, and thereof puts him- 
self on the country. Ar jury is therefore empannelled and sworn 
to try the issue; viz. Nehemiah Ball, foreman, appointed by the 
court, and fellows; who, after hearing all matters and things 
relating to the same, return their verdict, and upon their oath 
say, that the said John Turns, otherwise called Turns Dunning, ~ 
is guilty. It is therefore considered by the court, that the said 
John Turns be punished by solitary imprisonment, in the house 
of correction in said county, for the term of three days ; that 
he afterwards be confined to hard labor in the said house of 
correction in said county, for the term of one year; and that 
he stand committed in execution of this sentence.” 

The assignment of errors was thus: ‘1. That it doth not 
appear by said indictment for what purpose the court of com- 
mon pleas, at which it was found, was held, or that it was held 
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for the disposition of the criminal business of said county of 
Middlesex. 2. That it doth not appear by said indictment, 
that said bill of indictment was found by the grand jury of said 
county of Middlesex to be a true bill, or who were the members 
of the grand jury, if any, who found said indictment. 3. That 
it doth not appear that said court was held by and before any 
justice of said court. 4. That it doth not appear that the court 
of common pleas, at which said bill of indictment was found, 
was the court of common pleas of said Commonwealth. 5. That 
it doth not appear by the indictment, that it was found to be a 
true bill by twelve men sworn according to law. 6. That it 
doth not appear by the indictment in this case, that the said 
John Turns gave the mortal wound, of which Jonathan Law- 
rence, mentioned in said indictment, died, within the county of 
Middlesex aforesaid, or at what time or place said mortal wound 
was given. 7. That it is not alleged that the said John Turns, 
otherwise called Turns Dunning, gave the mortal wound set 
forth in said indictment. 8. That it doth not appear that the 
verdict was rendered on the oath of twelve men, or who they 
were, or that they were good and lawful men. 9. That there 
is no judgment of said court that said defendant is guilty. 
10. That said defendant was indicted and convicted by the 
name of John Turns, alias Turns Dunning, contrary to law.” 
The Attorney General, after oyer ‘prayed and had of the 
record remitted, suggested that there was “a diminution of the 
record in said court of common pleas, touching the indictment, 
trial, conviction and other proceedings relating to the empan- 
nelling of the grand jurors for the body of the county of Middle- 
sex, in said court, and in regard to their having been sworn ac- 
cording to law, and to the appearing, empannelling and swearing 
of the traverse jurors in said court for the trial of the issue afore- 
said, and also in the record aforesaid concerning the name and 
office of the judge of said court presiding at the trial of the issue 
and at the awarding of sentence in the cause aforesaid :”’ And 
he therefore moved, that a writ of certiorart might issue, direct- 
ed to the chief justice of the court of common pleas aforesaid, 
directing him to send up to this court the whole of the proceed- 
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ings remaining of record in said court of common pleas, touch- 
ing the premises, that this court might advise thereon. This 
motion, though opposed by the counsel for the plaintiff in error, 
was granted. 

In obedience to said writ, a return was made, which set forth, 
among other things, the following matters of record: 1. That 
at a court of common pleas, begun and held at Cambridge, 
within and for the county of Middlesex, on the second Monday 
of February 1842, by the Hon. Solomon Strong, associate 
justice of said court, the grand jurors were empannelled and 
sworn, viz. William Rogers, foreman, duly chosen, and twenty 
two others named. 2. The several writs of venire facias, di- 
rected to the constables of towns, requiring grand jurors to be 
drawn and summoned to serve at the term of said court to be 
held at Cambridge, on said second Monday of February 1842, 
and at every term of said court throughout said year, and until 
another should be empannelled in their stead; with the several 
constables’ returns thereon, showing that the several persons, 
named above as empannelled and sworn, were drafted and 
summoned four days before the sitting of said court. 3. An 
alphabetical list of traverse jurors for the court of common pleas 
for said county, for October term 1842, naming the twelve first 
on said list as the first jury, of which Nehemiah Ball was fore- 
man. 4. The several writs of venire facias, directed to the 
constables of towns, requiring traverse jurors to be drawn and 
summoned to serve at said October term; with the several con- 
stables’ returns thereon, showing that the several persons, named 


in the alphabetical list aforesaid, were drafted and summoned ~ 


four days before the sitting of said court at that term. 5. The 
following: “Commonwealth of Massachusetts. Middlesex ss. 
At a court of common pleas, begun and held at Lowell, within 
and for the county of Middlesex, on the third Monday of October 
Anno Domini 1842; By the Hon. Charles Allen, Esq., an associ- 
ate justice of said court. For the names of the traverse jurors, 
who were returned to serve in this present term, see the writs 
of venire facias, and the alphabetical list of jurors filed of record.” 
6. The record as hereinbefore set out, ante, 225, 226, to which 
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were added, at the foot of the indictment, the words “ A true 
bill. William Rogers, foreman.” 

B. EF. Butler, for the plaintiff in error, waived the 3d, 4th 
and 9th assignments. 1. The St. of 1839, c. 117, established 
three additional terms of the court of common pleas in Middle- 
sex county, for the disposition of the criminal business of said 
county, and directed that all the civil business in that court, in 
that county, should be transacted only at the terms theretofore 
established. The caption of the indictment ought therefore, in 
order to show the jurisdiction of the court, to have mentioned 
that the term at which it was found was a term for the disposition 
of criminal business. 2 Hale P. C. 166,167. Bac. Ab. Indict- 
ment, I. 1 Chit. Crim. Law, 327. 1 Stark. Crim. Pl. (2d ed.) 234. 

2.5. The indictment is defective for the second and fifth 
reasons assigned for error. 2 Hale P. C. 167. 1 Stark. Crim. 
Pl. (2d ed.) 236. 1 Chit. Crim. Law, 329. <Aylett v. The 
King, 3 Bro. P. C. (2d ed.) 529. The People v. Guernsey, 3 
Johns. Cas. 265. 1 Saund. 249, & note. 14 Vin. Ab. In- 
dictment, H. 9. Lists of jurors, &c. on file are not a part of the 
record. That which is entered at large is the record. Rew v. 
Walcot, 2 Salk. 632. See also Commonwealth v. Parker, 2 
Pick. 550, 563. 

6. 7. The want of the averment of a time and place when 
and where the prisoner gave the mortal wound, is a fatal defect 
in the indictment. 2 Hale P. C. 179, 180. 1 Stark. Crim. 
Pl. (2d ed.) 58,59. 2 Hawk. c. 23, $$ 88, 89.c. 25,$77. Bac. 
Ab. Indictment, G. 4. The Queen v. Brownlow, 11 Adolph. 
& Ellis, 119. So is the want of a direct averment that the 
prisoner gave Lawrence a mortal wound. Long’s case, 5 Co 
120. 

8. It should have appeared on the record, that the verdict 
was found by twelve lawful men. 11 Adolph. & Ellis, ubi 
sup. The King v. Inhabitants of St. Michael, 2 W. Bl. 718. 
1 Chit. Crim. Law, 505. 2 Hale P. C. 296. Crown Cir. 
Companion, (7th ed.) 86. Doebler v. Commonwealth, 3 8. & 
R. 237. 

10. This error is well assigned. 2 Hawk. c. 25, $70 
Archb. Crim. Pl. (4th Amer, ed.) 25, 26. 

on 
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S. D. Parker, for the Commonwealth. 1. The Sts. of 1839, 
c. 117, and 1841, c. 111, are general statutes, of which the 
_ court will judicially take notice. By the former statute, the 
first term of the common pleas, for the county of Middlesex, is 
to be held, every year, for the disposition of criminal business, 
on the second Monday of February; and by the latter statute, 
the term which was fixed, by the former statute, on the first 
Monday of November, was changed to the third Monday of 
October annually. And this indictment was found at a court 
held on the third Monday of October 1842. As the term 
then held was for criminal business only, the record shows to 
this court that the court below had jurisdiction of the offence 
charged in this indictment. The amended record shows that 
the grand jury were empannelled and sworn at the term held on 
the second Monday of February 1842. 

The caption is no part of the indictment; and therefore it is 
not error that it is not shown therein that the indictment was 


found in a court that has jurisdiction; unless, perhaps, wherea = 


- court acts under a special commission. 1 Saund. 250, d. note 
The State v. Brickell, 1 Hawks, 354. Rose v. The State, 
Minor, 28. The People v. Jewett, 3 Wend. 319. U. States 
v. Grush, 5 Mason, 290. 1 Chit. Crim. Law, 326. Rew v. 
Gilbert, 1 Salk. 200. Rex v. Royce, 4 Bur. 2085. The State 
v. Wasden, 2 Taylor, 163. 2 Hawk. c. 25, $124. The King 
v. Haddock, Andr. 143. | 
2. The second assignment is not true in fact. The indict- 
ment, as returned on the writ of certiorari, is found by the 


jurors for the Commonwealth, and signed by William Rogers, | 


foreman of the grand jury, as “a true bill,’ which cannot be a — 
true bill unless twelve at least agreed in finding it. An indict 
ment, when presented in court, is taken to be the act of all, or 
of the necessary number. No indictment ever shows what 
jurors agreed in finding it; and the Rev. Sts. c. 136, $ 13, forbid 
grand jurors to state in what manner any of their fellows voted 
on any question before them. See 1 Chit. Crim. Law, 202. 
4 East, 176, note. Rex v. Davis, 1 Car. & P.470. Webster’s 
case, 5 Greenl. 432. The State v. Creighton, 1 Nott & 
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M’Cord, 256. Commonwealth v. Walters, 6 Dana, 290. The 
State v. Long, 1 Humph. 386. If twelve do not concur in 
finding a bill, the defendant may plead that fact in abatement. 
Low’s case, 4 Greenl. 439. It has recently been decided in Eng- 
land, that the number and names of the grand jurors need not be 
inserted in the caption of an indictment. The King v. Marsh, 
6 Adolph. & Ellis, 236. 

5. Taking the whole record together, it appears that the 
facts exist which this assignment denies. By the Rev. Sts. c. 
136, $1, grand jurors, in all the counties except Suffolk, are 
held to serve at each term of the common pleas throughout 
the year. And the amended record shows that these jurors 
for Middlesex were empannelled and sworn at the first term for 
the year 1842. 

The qualification of jurors need not appear on the face of the 
proceedings of courts of general jurisdiction. Collier v. The 
State, 2 Stew.388. Cornwell v. The State, Mart. & Yerg. 147. 
The State v. Alderson, 10 Yerg. 524. Huffman v. Common- 
wealth, 6 Rand. 693. Jerry v. The State, 1 Blackf.395. Com- 
monwealth v. Smith, 9 Mass. 109. 1 Chit. Crim. Law, 333. 

6. By the true construction of the indictment, the mortal 
wound is alleged to have been given at Groton, in the county 
of Middlesex, on the 25th of September 1842. Jacobs v. Com- | 

monwealth, 5 S. & R. 315. The word “ with,” applied to the 
casting of the stone, is mere senseless surplusage, which does 
not vitiate ; as was held in White v. Commonwealth, 6 Binn. 179. 

‘7. “ Giving” a mortal wound, is a form of averment often 
used in indictments, and is equivalent to a direct averment that 
the prisoner gave the mortal wound. Davis Justice, (Ist 
ed ) 504, 507,510. 1 Trem. P.C.7, 11. 3 Chit. Crim. Law, 
752, 753-759. 2 Stark. Crim. Pl. (2d ed.) 390,397. Archb. 
Crim. Pl. (4th Amer. ed.) 51,381 a. Minkes’s case, March, 79. 
The State v. Owen, 1 Murph. 452. 

8. A jury, ex v2 termini, imports twelve men; Foote v. Law- 
rence, 1 Stew. 483; and no law of this Commonwealth requires 
their names to be inserted in the record of each case tried by 
them. The legal presumption is, that the jurors were good and 
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lawful men, unless the contrary be shown. Baude’s case, Cro. 
Jac. 41. 

In criminal trials, our law requires that the jury be sworn and 
empannelled in each case ; and no irregularity in the drawing, 
empannelling, &c. can avail a prisoner, unless he is injured 
thereby, or unless he makes the objection before the verdict is 
returned. Rev. Sts. c. 95, $$ 23, 30. By Rev. Sts. ¢. 137, a 
prisoner’s rights of challenge are fully secured to him, and the 
manner of drawing and returning jurors is prescribed. It can, 
therefore, be of no possible injury to the prisoner, that the 
names of the jurors are not inserted in the record of his trial. 
(Mr. Parker exhibited the early records of the court in the 


county of Suffolk, in which the names of the jurors, who found . 


defendants guilty, were frequently, though not always, omitted.) 

10. The supposed misnomer of the prisoner was matter of 
which he could take advantage only by plea in abatement. 
Commonwealth v. Inhabitants of Dedham, 16 Mass. 146, 147. 
The King v. Checkets, 6 M. & 8. 88. 

Suaw, C.J. This is a writ of error, brought to reverse a 
judgment, rendered by the court of common pleas for the coun- 
ty of Middlesex, against the plaintiff in error, on an indictment 
for manslaughter. 

When this case first came before the court, with a return 
of the record upon the writ of error, upon motion of the Attor- 
ney General, founded upon a suggestion of diminution of the 
record, a writ of certiorari was ordered, though opposed by the 
counsel for the plaintiff in error, directed to the chief justice of 
the court of common pleas, requiring the entire record to be 
certified and returned to this court. On the return of the 
certiorari, the reeord, amended and completed, was returned, 
whereby several of the mere formal errors, that were assigned, 
were obviated. 

Several errors assigned on the record, were waived on the 
argument. 

The first error relied upon is, that it does not appear by the 
record, that the term of the court, at which this indictment was 
returned and tried, was held for the transaction of criminal 


—_ 
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business. The argument is, that, as certain designated terms 
of the court of common pleas for the county of Middlesex are 
appropriated to criminal business, and certain others to civil, it 
should appear on the record, that the indictment was found 
and tried at a term held for criminal business; and that, for 
aught which appears on this record, this indictment may have 
been found at a term of the court held for civil business, at 
which it had no jurisdiction. 

The answer, we think, is obvious. ‘These terms are fixed by 
law, and the laws organizing courts of general jurisdiction, and 
fixing their terms, are general laws, of which courts will ju- 
dicially take notice. When, therefore, the term is stated on 
the record, at which the indictment was found, and it appears by 
the law establishing its terms, that that was a term for criminal 
business, it sufficiently appears that such was the fact, and that 
the court had jurisdiction. 

The next error assigned is, that it does not appear by the 
record, that the indictment was found by the grand jury, or that 
it was found by twelve or more, or that the grand jury were 
sworn. 

Courts are bound to take notice of general laws, directing the 
mode in which grand juries are empannelled and sworn. In 
the county of Middlesex, the grand jurors are empannelled to 
serve for a year, at several successive terms. It now appears 
by the record, that a grand jury was sworn and empannelled 
to serve for a period including the term at which this indictment 
was found. The indictment states, in the usual form, that the 
jurors on their oath present, &c.; and this is authenticated by 
the signature of the foreman, certifying it to be a “true bill.” 
Such certificate is the proper evidence that it was found by 
twelve or more grand jurors; it would not be a true bill other- 
wise. It is the legal import of the certificate, that it was adopt- 
ed and sanctioned by twelve or more; and as all were sworn, it 
follows, that it was found and returned by twelve or more sworn 
grand jurors. We are not aware that it is usual or necessary 
to insert, in the record of each case, the names of the grand 
jurors. ‘The certificate of the foreman authenticates the act of 
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the body. It could not aid a defendant in exercising a right 
of challenge ; for if he has any right of challenge, it must, to 
be of any benefit to him, be exercised before the return of the 
indictment. He may always know, from the general record, 
who the grand jurors, for the time being, are. 

The next error relied on is, that it does not appear by the 
record, that the mortal blow was given by the defendant in the 
county of Middlesex. 

This is a mere question of grammatical construction. It is 
undoubtedly a rule in criminal pleading, that every material fact 
must be laid with a venue, and be charged as done at some 
time and place. This is usually done, after the time and place 
have been definitely stated, by the words “ then and there.” In 
this indictment, the assault is averred, technically, at a time and 
place, thereby “giving,” &c. the mortal blow. The present 
participle is often thus used as an express averment. We think 
that without violence to the grammatical construction, the 
whole may be-read as one sentence, averring facts done simul- 
taneously, so that the terms “then and there” apply to all the 
facts thus averred. 'The words are, “ then and there felonious- 
ly and wilfully did strike, penetrate, and wound, giving to the 
said Lawrence, by the casting and throwing, &c., one mortal 
wound,” &c. 

As to the other point, the word “with,” as applied to the 
stone cast and thrown, the word as it stands is superfluous, and 
renders the sentence ungrammatical, but not unintelligible. 
But the next is an express averment, which makes it good. It 


states ‘‘that the said Turns him the said Lawrence, with the - 


stone aforesaid, so as aforesaid cast, &c., did strike and wound, 
giving,” &c. 

Another omission relied on as error is, that it does not appear 
by the record that the prisoner was tried, and the verdict ren- 
dered, on the oath of twelve men ; and that the record does not 
contain the names of the jurors by whom he was tried, nor show 
that they were good and lawful men. 7 

This is a matter of usage and practice, and each State, in 
this respect, may have its own regulations ; and the practice of 
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one will have little weight, as authority, in any other. In this 
Commonwealth, there appears to have been considerable diver- 
sity of practice in different counties, as to inserting the names 
of the jurors in the record, and a similar diversity in the same 
county, at different periods. But there is no positive rule of 
law, requiring the names of the jurors to be inserted in full, in 
the record of each particular case. It is a convenient practice, 
and one proper to be recommended and observed; and in most 
counties it is adopted ; but in point of law, the court are of 
opinion that the want of it is not error, for which the judgment 
may be reversed. In criminal practice, the jury is empannelled 
in each particular case. Rev. Sts. c. 95, $ 23. Every person 
tried therefore knows the name of every person in the panel as 
he is called, and, if he has cause of challenge, he may make it. 
If he has cause of challenge to a juror not then known, but 
discovered afterwards, and would rely upon it to set aside the 
verdict, the fact, like any other matter of fact not apparent on 
the record — for instance, the fact which constitutes the ground 
of exception to the juror — may be brought to the knowledge 
of. the court, by affidavit, or other evidence aliundeé. 

The jurors having been duly returned, and sworn without 
objection, the legal presumption is, that they were twelve good 
and lawful men. 

The last error assigned and relied upon is, that the prisoner 
was convicted by two names, to wit, John Turns, alias Turns 
Dunning. 

It is certainly a common practice for the grand jury to insert 
two or more names, under an alias, designating the person by 
the names best known to them. If, on his arraignment, he does 
not plead in abatement, he admits himself rightly designated by 
the names stated. ‘The issue for the jury of trials is, not what 
is the individual’s name, but whether the person, who has plead- 
ed in chief, on his arraignment, is guilty of the offence charged 
upon him. ‘The conviction, therefore, must follow the indict- 
ment. The exception can be taken only in abatement. 2 
Hawk. c. 23, $ 125; c. 25, $69. Scott v. Soans, 3 East, 111. 
In the present case, the prisoner appeared and pleaded in chief, 
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taking no exception to the name. Had he chosen to plead in 
abatement, the. grand jury might then have amended their bill 
of indictment, and found and returned it anew. Besides; it 
might be a benefit to a party, who had been known by two 
names, to have both inserted, in order the better to protect 


him from another prosecution, for the same offence, if again | 


indicted in either name. 


Judgment affirmed. 


Joserpu H. Josstyn vs. THe CommMoNWEALTH. 


In an indictment on S¢é. 1839, c. 31, which presgyibes the punishment for breaking and 
entering, in the night time, a shop adjoining to a dwelling-house, “ with intent to 
commit the crime of larceny,’’ it is not necessary to aver the intent in the words of 
the statute : It is sufficient to aver that the defendant broke and entered the shop with 
intent to steal, take and carry away the goods and chattels of A., then and there in 
the shop being found. 

A count in an indictment, which charges the breaking and entering, in the night time, 
of a shop adjoining tg a dwelling-house, with intent to commit a larceny, may be 
joined with a count which charges the stealing of goods in the same shop; and the 
defendant, if found guilty generally, may be sentenced for both offences. But if the 
breaking and entering, and the actual stealing, are charged in one count, only one 
offence is charged, and the defendant, on cgnviction, can be sentenced to one pen- 
alty only. 

Where one of two counts in an indictment is bad, and the defendant is found guilty and 
sentenced, generally, the presumption of law is, that the court awarded sentence on 
the good count; and the sentence is not erroneous, if it is warranted by the law 
applicable to the offence charged in that count. 


Writ or error. At the June term, 1842, of the court of 
common pleas in the county of Middlesex, the plaintiff in error 
was found guilty by the jury, and was sentenced to one day’s 
solitary imprisonment, and to confinement afterwards, at hard 
labor, for the term of four years, in the state prison, on an in- 
dictment which contained the two following counts: 1. That 
he, ‘on the Ist of February 1842, with force and arms, at Wal- 
tham, &c., the shop of one Charles Ws Fogg, there situate, ad- 
joining to a certain dwelling-house, in the night time did break 
and enter, with intent the goods and chattels of said Fogg, then 
and there in said shop being found, feloniously to steal, take 
and carry away,” &c. 2. That he “ afterwards, to wit, on said 
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Ist day of February 1842, with force and arms, at Waltham, 
&c.,one English gold lever watch, one French gold anchor lever 
watch, one gold Lepine watch, four silver cased watches, nine 
old silver watches, sundry silver spoons, and sundry articles of 
jewelry and cutlery, all of the value of $650, of the goods and 
chattels of one Charles W. Fogg, then and there in the shop of 
said Fogg being found, feloniously did steal, take and carry 


away,” &c. 
Among the numerous causes assigned for error, were the fol- 


lowing: “ That it does not appear that said defendant entered 
said shop with intent to commit the crime of larceny, or any 
other felony: Because two offences, differing in degree, are 
joined in the same said indictment: That it does not appear 
what was the value of the articles said to be stolen, in the 
second count of said indictment: ‘That it does not appear 
by the record, on which of the two offences, charged in said in- 
dictment, the jury found the defendant guilty: That value is 
given to the articles, alleged to be stolen, collectively, and that 
value is essential to the offence: In that the said Josslyn was 
found guilty of two offences in the same indictment, and sen- 
tenced thereon at the same time.” 

B. F. Butler, for the plaintiff in error. The first count in 
the indictment should have alleged, in the words of St. 1839, 
c. 31, on which it is founded, an “ intent to commit the crime 
of larceny,’ as was done in Commonwealth v. Tuck, 20 Pick. 
358, or should have set out facts that showed an intent to com- 
mit a technical larceny. The mere charge of an intent to steal 
‘goods and chattels,’ is too general. 1 Stark. Crim. Pl. (2d 
ed.) 242. 1 Hale P.C.107. Commonwealth v. Morse, 2 Mass. 
131. 1 Chit. Crim. Law, 281, 282. 2 Hawk. c. 25, $60. 
Foster C. L. 424. 

Two offences, of different kinds and degrees, cannot be joined 
in the same indictment. Archb. Crim, Pl. (3d Amer. ed.) 61. 
1 Stark. Crim. Pl. (2d ed.) 43. The State v. Nelson, 8 N. 
Hamp. 163. Devoe v. Commonwealth, 3 Met. 8323. Common- 
wealth v. Hope, 22 Pick. 1. | 

In the first count, no value is given to the goods and chattels , 
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and in the second, only the collective value of all the articles 
is averred. This is erroneous. Bac. Ab. Indictment, G. 3. 
1 Chit. Crim. Law, 235, 236. Rex v. Forsyth, Russ. & Ry. 
274. | 

As the verdict was general, it is void, if either of the counts 
is bad, and the judgment on the verdict is erroneous. For the 
defendant cannot be convicted of two offences. Commonwealth 
v. Tuck, 20 Pick. 356. 

S. D. Parker, for the Commonwealth. The allegation in the 
indictment is equivalent to an allegation of an “intent to com- 
mit the crime of larceny.” It would be impossible to aver what 
the prisoner intended to steal. He might not himself have known. 

It is the constant practice, and is warranted by authorities, to 
join counts for greater and smaller offences. 1 Chit. Crim: Law, 
252, 253. The State v. Crank, 2 Bailey, 72. Carlton v. Com- 
monwealth, 5 Met. 532. The People v. Rynders, 12 Wend. 426. 

The averment, in the second count, of the collective value of 
the articles stolen, is sufficient. But if otherwise, yet the court 
will intend that the sentence was on the first count; and that 
count would have warranted a much more severe sentence. 
Grant v. Astle, 2 Doug. 730. Regina v. Ingram, 1 Salk. 384. 

Suaw, C.J. The object of the present writ of error is to 
reverse a judgment of the court of common pleas in the county 
of Middlesex, upon an indictment charging the prisoner with 
breaking and entering, in the night time, a shop adjoining 
a dwelling-house, with an intent to commit larceny; and in 
another count, with a larceny. Several objections to the record, 
in respect to the holding of the court, defects in not naming the 
- grand jurors, who found the bill, and other formal defects, have 
been considered and overruled, in the case of Turns v. Common- 
wealth, (ante, 224.) 

The first count in this indictment is founded on St. 1839, 
c. 31, which enacts that ‘every person, who shall break and 
enter, in the night time, any shop or warehouse, adjoining to or 
occupied with a dwelling-house, with intent to commit the crime 
of murder, &c., larceny, or any other felony, shall be punished 
by imprisonment in the state prison, not more than 20 years.” 


MARCH TERM 18438. 23Y 


Josslyn v. Commonwealth. 


The objection to the first count is, that it does not allege that 
the prisoner broke and entered the shop, with intent to commit 
larceny, or other felony, and so does not bring the case within 
the statute. ‘The averment is, that he broke and entered the 
shop, the goods of said Fogg, then and there being found, felo- 
niously to steal, take and carry away. ‘This is a sufficient aver- 
ment of an intent to commit larceny. It was the definition of 
larceny, instead of the word. 'The word “larceny” is not one 
of those terms of art, which it is indispensable to use, in an 
indictment, and as a substitute for which no synonymous word, 
and no description or definition, is admissible. Feloniously to 
steal goods is larceny. 

Nor is it necessary to describe the goods intended to be 
stolen. A general intent to steal goods would complete the 
offence; and therefore the averment of such intent, without 
more, is sufficient to charge it. And the rule would be the 
same, if in fact there were no goods, or no goods of Fogg, in 
the shop. ‘The crime was complete, by the breaking and en- 
tering with an intent to steal goods. 

The next objection is, that there were two distinct offences 
charged, in two distinct counts, which is irregular. Without 
considering whether, if this is an irregularity, for which a court 
would, on motion, quash the indictment, or put the prosecutor 
to his election on which count to proceed, (Commonwealth v. 
Tuck, 20 Pick. 362,) we think that, within certain limits, differ- 
ent offences, of the same nature, may be stated in different 
counts of an indictment, when the same mode of trial applies, 
and the same judgment is to be given. Cases of Carlton and 
Booth, 5 Met. 532,535. It has been supposed that these cases 
are inconsistent with the decision of Commonwealth v. Hope, 
22 Pick. 1, in which it was held, that the charge of breaking and 
entering a house, and actually stealing therefrom, though in 
effect charging two distinct offences, was to be punished only 
as one offence of breaking and entering with an intent to steal. 
That case was decided on the ground, that where breaking and 
entering are averred, and an actual stealing at the same time, 
all charged in one count, the charge of stealing is substituted 


240 SUFFOLK AND NANTUCKET. 


Josslyn v. Commonwealth. 


for an averment of an intent to steal; a mode of charging which 
is warranted by the precedents there cited. We think the dis- 
tinction to be this; that where the breaking and entering, and . 
actual stealing, are charged in one count, there is but one offence 
charged, and there can be’ but one penalty adjudged. But 
where they are averred in distinct counts, as distinct substantive 
offences not alleged to have been committed at the same time, 
and as one continued act; if, in other respects, they are such 
offences as may be joined in the same indictment, the defendant 
may be convicted on both, and a judgment rendered, founded 
on both. 

Another ground relied on is, that the second count in this 
indictment was had and insufficient, because it did not more 
precisely state the description, number and value of the articles 
alleged to be stolen. Suppose this count bad, (a question 
which we have not found it necessary to decide,) the question 
is, whether, if there be several counts, and one bad, and a gen- 
eral judgment thereon, it can be reversed for error. If the ver- 
dict were general, and the judgment were in terms rendered on 
the good count, the judgment would be undoubtedly good. But 
the question is, whether it is so, when the judgment is general. 
We think the rule is, that if there be a good count, and one 
which alone would be sufficient to warrant the judgment, if it 
had stood alone in the indictment, the judgment would be good. 
The punishment is awarded, by the court, upon a view and 
knowledge of the facts alleged and proved, and the presumption 
of law is, that they adjudged upon the good count only. This 
rule is a reasonable one, and well established by the authorities. 
Brown v. Commonwealth, 8 Mass. 64. Kane v. The People, 
3 Wend. 363. Jennings v. Commonwealth, 17 Pick. 80. 

In the present case, the punishment might have extended to 
twenty years’ imprisonment, on a conviction upon the first count, . 
had it stood alone. St. 1839, c.31. 

Judgment affirmed. 
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Russevt F. Stevens vs. Tue ComMonweabtn. - 


The 20th section of ¢. 126 of the Rev. Sts., prescribing the punishment of “ every person 
who shall buy, receive, or aid in the concealment of any stolen goods, knowing the 
same to have been stolen,” describes only one offence, which may be committed 
either by buying, receiving, or aiding in the concealment of such goods; and an in- 
dictment which charges a defendant with receiving, and aiding in the concealment 
of such goods, charges only one offence. 

When a defendant is convicted on an indictment which charges him with receiving and 
aiding in the concealment of stolen goods, he is convicted of only one offence, and if 
the indictment properly charges the defendant with aiding in the concealment of the 
goods, he may be legally sentenced, although the charge of receiving the goods is 
insufficiently made. 


Wrir of error to reverse a judgment of the court of common 
pleas in the county of Middlesex, rendered at the February 
term 1843, sentencing the plaintiff in error to solitary imprison- 
ment and confinement at hard labor, in the house of correction. 
The indictment, on which he was found guilty by the jury, and 
was sentenced, alleged a larceny by David Buswell, of sundry 
goods and chattels specially described, at Lowell, on the 29th of 
November 1842, and that the said Stevens, (the plaintiff in error, ) 
‘“‘on the said 29th of November, the goods and chattels aforesaid ” 
(describing them, as before described in the indictment) “so 
as aforesaid feloniously stolen, taken and carried away by the 
said David Buswell, in manner and form aforesaid, feloniously 
did receive and have, and then and there feloniously did aid 
in concealing the same, he the said Russell F. Stevens then 
and there well knowing the same goods and chattels to have 
been feloniously stolen, taken and carried away,” &c. 

Several errors were assigned, which were discussed and 
overruled in Turns’s case, (ante, 224,) and also the following: 
“6. That it doth not appear by the record, upon which of the 
two offences, charged in said indictment, the jury found the 
said Stevens guilty: 7. For that the said Stevens was found 
cuilty of two offences in the same indictment, and sentenced 
thereon at the same time.” 

B. F. Butler, for the plaintiff in error. The indictment 
charges two offences in one count, viz. that the prisoner recetved 
stolen goods, and also azded in concealing them, and the verdict 
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is general. For this reason, the judgment is erroneous. Com 
monwealth y. Symonds, 2 Mass. 163. The People v. Wright, 9 
Wend. 193. The State v. Nelson, 8 N. Hamp. 163. Besides ; 
the receiving of the stolen goods is not laid with any venue. 

S. D. Parker, for the Commonwealth. The indictment 
charges only one offence, and the Rev. Sts. c. 126, $20, on 
which it is founded, provide for the punishment of one offence 
only. That offence may be committed by buying, receiving, 
or aiding in the concealment of stolen goods. But if two 
offences are charged, yet the charge of aiding in the conceal- 
ment is laid with a venue, and the prior allegation of having and 
receiving may be regarded as surplusage, and the sentence be 
considered as applied to the latter charge. 

Suaw, C. J. The errors assigned in this case are the same 
as in other cases, where they have been overruled, with one or 
two exceptions. The indictment was for feloniously receiving 
stolen goods, knowing them to have been stolen, and is founded 
on Rev. Sts. c. 126, $ 20, which declare that “every person, who 
shall buy, receive, or aid in the concealment of any stolen goods, 
knowing the same to have been stolen, shall be punished,” &c. 

The 6th error assigned is, that it doth not appear by the 
record, upon which of the two offences charged, the jury found 
the defendant guilty; and 7th, that Stevens was found guilty of 
two offences, &c. It appears to us, that this is founded on a 
misapprehension both of the effect of the indictment, and of the 
statute on which it is founded. The indictment alleges, first, 
the stealing of the goods described, by a person named Buswell, — 
and then proceeds to state that the defendant the said goods so — 
stolen feloniously did receive and have, and then and there did 
feloniously aid in concealing the same, then and there well 
knowing, &c. There is but one count in which the defendant 
is charged, and there is but one offence with which he is 
charged. It is made but one offence by the statute, although, 
according to the language used, it may be committed in one 
of three modes; that is, by buying, receiving, or aiding in the 
concealment of stolen goods. Whether charged to be done in 
one, two, or all three of the modes mentioned, it is still but one 
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offence, and the general finding of the jury is, that the offence 
was committed as charged. 

Another exception, not specially assigned for error, but taken 
at the hearing, was a want of venue to the fact of receiving and 
having. The indictment, after charging the stealing on, &c., at 
Lowell, in said county, avers that said Stevens the said goods 
so stolen, in manner and form aforesaid, feloniously did receive 
and have, and then and there did feloniously aid in concealing. 
Now, whatever may be said of this allegation of receiving, the 
fact of aiding in the concealment is charged with a venue, in 
due form; and we have already said that either act is sufficient 
to constitute the offence and warrant the judgment. 

Judgment affirmed. 


Peter Moore vs. Tur ComMoNwEALTH. 


An indictment which alleges that P. M., on a certain day, and at a certain place, “did 
commit the crime of adultery with one M.S., by then and there having carnal knowl- 
edge of the body of said S., she the said S. then and there being a married woman, 
and having a husband alive,” is not sufficient to support a conviction. These allega- 
tions do not show, with certainty, that M. S. was not the wife of P. M. 


Wait of error to reverse a judgment of the court of common 
_ pleas in the county of Middlesex, at the February term 1843, 
sentencing the plaintiff in error to solitary imprisonment and 
confinement at hard labor, in the house of correction. 

_ The indictment, on which the conviction and sentence were 
founded, was thus: That the said Moore, “on the 24th of July 
1842, at Lowell, in the county of Middlesex, did commit the 
crime of adultery with one Mary Stuart, by then and there 
having carnal knowledge of the body of said Stuart, she the said 
Stuart then and there being a married woman, and having a 
husband alive; against the peace,” &c. 

It was assigned for error, (among other causes,) “ that 1t does 
not appear but that said Peter Moore and Mary Stuart were 
married together.” 

B. F. Builer, for the plaintiff in error. The averment, in 
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the indictment, that the prisoner, on a certain day, “did com- 
mit the crime of adultery,” would be clearly insufficient to war- 
rant a judgment, or even to put him on his defence. It was 
therefore necessary to insert such other averments as would 
show that an act of adultery had been committed by him. But, 
for aught that is averred, Mary Stuart may have been his wife. 
The name given to her is of no importance. Archb. Crim. Pl. 
(38d Amer. ed.) 27. If she and the prisoner had been private- 
ly married, the grand jury would, of course, give her the name 
by which she was usually known. 

S. D. Parker, for the Commonwealth. This indictment is 
according to the form set forth in Davis’s Precedents, 48, and 
which, it is believed, has generally been used in this Common- 
wealth. By giving the woman a name different from that of 
the prisoner, the grand jury, by necessary implication, have 
negatived the fact that she was his wife. 

Saw, C. J. The indictment is for adultery, charging that 
said Peter Moore, on, &c., at, &c., did commit the crime of 
adultery with one Mary Stuart, by then and there, &c., she the 
said Mary Stuart then and there being a married woman, and 
having a husband alive ; against the peace, &c. 

The error assigned is, that it does not appear but that said 
Peter Moore and Mary Stuart were married together. The ar- 
eument urged in behalf of the defendant is, that the indictment 
charges no crime with sufficient certainty; that all the facts 
alleged may be true, and yet no crime committed; because, for 


aught that appears in the indictment, the said parties were man — 


and wife. 

We suppose it is pretty clear to common apprehension, what 
the grand jury meant by this averment; but the difficulty is, 
that the precision and certainty required in criminal pleading, 
for the security of the accused, will not admit any thing to be 
taken by intendment. An averment that one had committed 
the crime of adultery, without alleging how and in what manner, 
would be clearly insufficient. The purpose of an indictment is, 
to allege and set forth those facts which constitute that crime ; 
-.and, for that purpose, it must appear that the woman, with 
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whom the illicit connection is alleged to have taken place, was 
not the wife of the accused. This is commonly done by al- 
leging that, at the time, she was the wife of a person named, 
then living; but perhaps that is not necessary. Any form of 
words, stating that she was the wife of some person other than 
the accused, would be sufficient. 

It was argued in support of the prosecution, that giving the 
woman a different name from that of the accused, carried a 
necessary implication, that she was not his wife; because, had 
she been his wife, she would have borne his name. Although 
this practice is general, yet it is not so universal, that giving a 
woman a surname different from that of a man, raises a neces- 
sary implication that she is not his wife. Besides; it is not 
certain that the jury intended to state the entire christian and 
surname of the woman; they may have intended to use her 
christian name only, she having a middle name, or the name 
by which she was commonly known, and could be identified. 
The court are of opinion, that it is not averred with sufficient 
certainty, that the alleged illicit intercourse took place with a 
married woman, not the wife of the accused ; and that, for this 
cause, the judgment is erroneous. 

Judgment reversed. 
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Arnotp B. Mepsury & others vs. Witt1am Warson. 


The Rev. Sts. c. 74, §3, which forbid the bringing of an action to charge a party on 
his representation concerning the character, &c. of another person, unless such 
representation be made in writing, apply, like the repealed St. of 1834, c. 182, § 5, 
only to representations affecting the credit of another person. 

Where a nonsuit is taken off, and a new trial granted, the plaintiff may have leave to 
amend his declaration, though he did not move to amend before the nonsuit was 
entered. , 

Where one, as the agent of others, commenced and prosecuted a suit in their names, 
and they afterwards ratified his acts, and became responsible to him for the costs, and 
he made no agreement with them respecting the avails of the suit, and had no inter- ~ 
est therein, it was held, that he was a competent witness for the plaintiffs in the trial 
of the action. 

Where two or more are deceived and injured, in the purchase of real estate for part- 
nership purposes, by the false and fraudulent affirmations of a third person, which 
are actionable, they may join in an action against him to recover damages for the 
deceit and injury. 

Where one is deceived in the purchase of property, by the false affirmations of a third 
person, and is thereby induced to pay more for the property than it is worth, the 
party by whom he was thus deceived cannot defend against an action brought by the 
purchaser to recover damages for the deceit, by showing that the plaintiff sold the 
property for the same sum which he paid for it. 

In an action by A. against B., the declaration alleged that B., intending to deceive and 
defraud A., falsely and fraudulently affirmed to A., who desired to purchase a tannery, 
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that he (B.) well knew such a tannery as A. wanted, which was worth § 4000; that 
the owner paid that sum for it, and would sell it for what it cost him; that he (B.) 
would aid A. in buying it for that sui ; and that A., confiding in said affirmations, and 
not knowing the contrary, nor the value of the tannery, purchased the same of the 
owner, and paid him § 4000 therefor ; but that said tannery was not worth § 4000, and 
that the former owner paid only § 3000 for it, which was more than it was worth 
when A. so bought it of him; all which B. well knew, when he made said false and 
fraudulent affirmations ; whereby A. was deceived and greatly injured: Held, after 
verdict, that this declaration set forth facts sufficient to maintain the action, and to let 
in proof of other facts, showing the fraudulent design of B. to injure A. 


Trespass upon the case, for an alleged false and fraudulent 
affirmation by the defendant, respecting the value, &c. of a 
certain tannery, which the plaintiffs were thereby induced to 
purchase at a greater price than it was worth, &c. The original 
declaration was for the same cause of action that is set forth in 
an amended count hereinafter stated at large, post. 250, 251. 
. The defendant pleaded the general issue, and gave notice of 
defence under the statute of limitations. At the trial before 
Hubbard, J., the plaintiffs offered to prove, by parol evidence, 
that in January 1833, they were at Blandford, where the de- 
fendant then resided, and inquired of him respecting a tannery ; 
that he told them, (in addition to what is alleged in the decla- 
ration to have been told them by him,) that Thomas D. Wasson 
was a shrewd man, and knew the value of property ; that the 
defendant could purchase said Wasson’s tannery for the sum 
which Wasson paid for it; that if the plaintiffs would return 
home, the defendant would effect a contract for said tannery; 
and that they had better not go near said Wasson ; that the de- 
fendant soon after saw Wasson, and told him what the plaintiffs 
wanted, and that he (Wasson) had “better keep dark, and not 
tell how much he gave for said tannery, and he” (the defend- 
ant) “ would make $1000 for him;” that the defendant there- 
by induced said Wasson to keep the matter secret, and did 
contract, on behalf of the plaintiffs, with said Wasson, for said 
tannery, for $4000, and the plaintiffs paid said sum therefor ; 
that in truth said Wasson gave only $3000 for said tannery ; 
that the same was not worth even that sum; that a loss of more 
than $1000 was sustained by the plaintiffs; and that the de- 
fendant knew that said Wasson gave $3000 only for said tan- 
nery, when he purchased it. 


248 BERKSHIRE. 


Medbury & others v. Watson. 


The defendant’s counsel objected to said offered testimony as 
inadmissible ; and the plaintiffs’ counsel having stated that they — 
did not rely on any representation in writing, the evidence was 
rejected, and a nonsuit entered by consent. The plaintiffs af- 
terwards moved for leave to amend their declaration. New 
trial to be granted, if the testimony was admissible. 

This case was argued at the last September term. 

Rockwell, for the defendant. By St. 1834, c. 182, $5, it 
was enacted that no person should be held chargeable for any 
representation or assurance made respecting the character, con- 
duct, credit, ability, &&c. of any other person, “ to the intent or 
‘purpose that such person may obtain credit, money, or goods 
thereupon,” unless such representation or assurance be in wri- 
ting, signed by the person to be charged. In the Rev. Sts: c. 74, 
§ 3, the words “ to the intent,” &c. are omitted, and St. 1834, - 
c. 182, is repealed. Rev. Sts. p. 833. This omission seems 
to have been made for the purpose of cutting off liability for 
oral representations, and of rendering a writing necessary to 
charge a party for any and all misrepresentations. 

If, however, this is not the true interpretation of the Rey. 
Sts. c. 74, yet the plaintiffs’ declaration shows no ground of 
action at common law. 

Bishop & Byington, for the plaintiffs. 

Huszarp, J. On the opening of the case to the jury, and 
on the offering of a witness to prove the misrepresentations al- 
leged, the defendant’s counsel objected to the admission of the 
testimony, because the representation was not in writing. A 
second objection was also taken, that the action, as set forth in 
* the plaintiffs’ declaration, could not be maintained at common 
Jaw. For the purpose of settling the questions, the evidence — 
was rejected, and a nonsuit entered by consent. After the 
entry was made, the plaintiffs moved for leave to amend their 
declaration. 

The first objection rests on the supposed variance between the 
Rev. Sts. c. 74, $ 3, and the St. of 1834, c. 182,$§5. The 
latter section is as follows: “ No action shall be brought where- 
by to charge any person upon or by reason of any representa- 
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tion or assurance made or given, concerning or relating to the 
character, conduct, credit, ability, trade, or dealings of any 
other person, to the intent or purpose that such person may 
obtain credit, money or goods thereupon, unless such represen- 
tation or assurance be made in writing, signed by the party to 
be charged therewith.” The 3d section of the 74th chapter of 
the Rev. Sts. varies from it in this respect, by omitting the 
words “to the intent or purpose that such person may obtain 
credit, money or goods thereupon.” Our first impression was, 
that the framers of the revised statutes intended to limit, still 
farther than the act of 1834, the rights of persons suing for 
injuries occasioned by false representations ; and that thereafter, 
to make such representations actionable, they must be in writing. 
But on more reflection, we think that no such alteration was in- 
tended, and that the section of the revised statutes is not appli- 
cable to cases other than those where the intent or purpose of 
the representation is to enable a third person to obtain credit, 
money or goods, by means of it. 

The motive for leaving out the clause contained in the 
St. of 1834 is not obvious ;-and as no reason for doing it is 
assigned by the learned commissioners, in their report, we pre- 
sume they considered the clause superfluous, and therefore 
omitted it. We are of opinion that both sections are to receive 
the same construction, and consequently that a fraudulent rep- 
resentation, not affecting the title of a third person to credit, is 
not within the statute, and need not therefore be in writing. 

As to the objection that the action, as stated in the plaintiffs’ 
writ, cannot be maintained at common law, it is not necessary 
to consider it at this time, as the plaintiffs have moved to amend 
their declaration. 

The motion to amend was objected to, as having been made 
after the nonsuit was directed. But we are of opinion that, 
under the circumstances of the case, it was in sufficient season. 
The nonsuit is taken off, and a new trial granted; and the 
plaintiffs have leave to amend their declaration. 


The plaintiffs filed the following amended declaration: “ For 
VOL. VI. 
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that the plaintiffs, on the 23d of February 1833, at Lenox, were 
desirous of purchasing a manufactory for the tanning and mak- 
ing of leather, and on said day inquired of the defendant, and 
asked him to give them information, and to tell them when and 
where, and on what terms, they could purchase such manufac- 
tory, and the defendant, intending to deceive and defraud the 
plaintiffs, and to induce them to purchase a manufactory for the 
tanning and making of leather, situate in Worthington in the 
county of Hampshire, and owned by Thomas D. Wasson, and 
to give therefor a much greater sum in money than it was worth, 
did assert and affirm to the plaintiffs, that there was such a 
manufactory in said Worthington, and owned by said Thomas 
D. Wasson, and that Wasson was ready to sell the same, and 
that it could be purchased for the sum of $4000; that said 
Wasson purchased said manufactory of James Wasson ; that the 
defendant was well acquainted with said Thomas D. Wasson, 
and that the defendant could and would aid the plaintiffs in 
making the purchase: And the plaintiffs aver that the defendant 
did, wrongfully and deceitfully, falsely, fraudulently and know- 
ingly represent, assert and affirm to the plaintiffs, that the said 
manufactory of said Thomas D. Wasson was such an one as 
they wanted; that it was worth the sum of $4000, and was 
cheap at that price; that said Thomas D. Wasson paid said 
James Wasson, as the consideration therefor, the sum of 
$4000; and that it could be purchased of said Thomas D. Was-. 
son for the same sum for which he purchased the same of said 
James Wasson: And the plaintiffs, confiding and giving credit 
to such false and fraudulent representations, so made as afore- 
said, and believing the same to be true, and not knowing to the 


contrary, and not knowing the value of said property, did after- 


wards, to wit, on the last day of February aforesaid, purchase 
and receive from said Themas D. Wasson a conveyance of said 
manufactory for the tanning of leather, and then and there did 
pay said Thomas D. Wasson the sum of $4000 for the same: 
Although there was a manufactory, owned by said Thomas D., 
for the tanning of leather, which he purchased of said James Was- 

son, yet the plaintiffs aver, in truth and in fact, that said man- 
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ufactory was not worth said sum of $4000, nor did said 
Thomas D. ever pay the said sum of $4000 for the same to 
said James; but, on the contrary, said Thomas D. paid said 
James, for the same, the sum of $3000, and no more, and said 
manufactory was not worth, at the time of said false representa- 
tions, or at the time said Thomas D. purchased it, or ever after, 
so much as $3000; all which the defendant well knew, at the 
time of making such false and fraudulent affirmations; and so 
said defendant wrongfully and deceitfully encouraged and per- . 
suaded the plaintiffs to purchase said manufactory, and give 
and pay therefor a much larger sum than it was worth to said 
Thomas D. Wasson, viz. the sum of $4000; and by such false 
and fraudulent representations and affirmations, the plaintiffs 
have been greatly injured by the defendant: And they further 
aver, that they had no knowledge of said fraud, until three 
months next preceding the date of their original writ.” 

At the last May term, a new trial was had before Hubbard, J., 
who made the following report thereof: 'To prove the false rep- 
resentations of the defendant, the plaintiffs offered Andrew B. 
Medbury, as a witness, who stated that Daniel Medbury, one of 
the plaintiffs, was his father ; and Arnold B. Medbury, another 
of the plaintiffs, his brother; that in the winter of 1832-3, 
the said Daniel and Arnold B. agreed to purchase a tannery, 
and form a partnership in the business of tanning; that the 
witness, who did not come of age till the spring following, was 
to be an agent of the firm, and receive $400 a year, with the 
right, if he chose, of becoming a partner, when of age, and re- 
ceive, as compensation for his services as agent, the profits 
which might have been made, instead of $400: That he and 
his said brother made inquiries of the defendant, who, in reply, 
made the misrepresentations, alleged in the plaintiffs’ declara- 
tion, about the time therein stated; that the purchase of the 
tannery was made, February 23d 1833, and possession taken in 
April following, and the witness became an agent of the firm, 
on the terms aforesaid, and so continued for a year; that he 
then bought his father’s interest in the concern, being one 
fourth part, at the price which his father had paid, ($1000,) 
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taking his profits and incurring his losses, up to that time, ‘so 
as to stand precisely in his father’s tracks;” and that, at the 
same time, his father made him a present of $500, by deduct- 
ing that sum from the notes given to his father for the purchase 
money. ‘The witness stated that he had no interest in this suit, 
though it was brought at his request, and had been carried on 
by him; but that he had informed the plaintiffs of what he had 
done, and that they had ratified it, and had become responsible 
to him for costs, and that there was no agreement between him 
and his father as to the disposition of the avails of the suit. 

Upon this statement of the witness, it was objected by the 
defendant’s counsel, that he was not competent, having an in- 
terest in the result of the suit. It was further objected, that 
upon the facts above stated by him, his father had suffered no 
damage, and that the action could not be maintained by the 
present plaintiffs. Both these objections were overruled. 

The plaintiffs offered evidence to show that the tannery was 
covered with snow, and the water wheels and machinery frozen 
up, at the time of the misrepresentations, and on the 23d of 
February 1833; that the defendant told said Andrew and Ar- 
nold B., when said misrepresentations were made, that if they 
went to examine the tannery, they could not estimate its value, 
because it was covered with snow, &c., and that they had bet- 
ter not go to see it; that if they would go home, and let him go 
over to Worthington, he could get the tannery for the same 
sum that Thomas D. Wasson had paid James Wasson for it ; 
that if they should go over, they had better not state to said 
Thomas D. their business, but keep still about it, as he would 
ask more, and the defendant could get it on better terms than 
they could; and that they told the defendant to buy it, if he 
could get it for what said Thomas D. paid for it: That said 
Andrew, Arnold B. and Andrew B. agreed to go to Worthing- 
ton and see the premises, and say nothing about it; but that 
they were prevented, by a snow storm, from going, and there- 
fore left the defendant to accomplish the business: That when: 
the defendant and some of the plaintiffs were at Worthington, 
on the 23d of February 1833, when the plaintiffs took a deed 
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of the tannery from Thomas D. Wasson, and gave him: their 
notes therefor, the defendant told a person there, who knew 
the sum that said Thomas D. paid for it, that he (the defendant) 

did not wish the plaintiffs should know that they were paying 
more than said Thomas D. had paid for it: That the defendant 
told said Thomas D. that he had ascertained that the plaintiffs 
were abundantly able to buy, and desired him to keep perfectly 
still, and let the defendant manage the business, and he would 
make $1000 for said Thomas D., in the operation. 

It was in evidence, that one of the plaintiffs was at the tan- 
nery, before the purchase, and that on the day when the deed 
thereof was executed, all the plaintiffs were at Worthington ; 
but it did not appear that they examined the tannery, or that 
they could have ascertained its condition or value, if they had 
examined it. 

Evidence as to the condition of the tannery, its dilapidated 
state, and its value, was received, upon the question of damages. 

It was contended, on behalf of the defendant, Ist, that no 
action could be maintained upon the allegations in the writ ; 
and 2d, that if it could be maintained at all, the jury must find 
that the misrepresentations were such as would mislead the 
plaintiffs in the exercise of ordinary caution and prudence. 

The judge ruled, that the general principle of the law touch- 
ing actions of this character, as recognized in this Common- 
wealth, was this: That if one makes a representation, which 
is not true, and another, acting upon the faith of its being true, 
is injured by it, he has his remedy against the party so making 
the false representation: And it was stated to the jury, that if 
Thomas D. Wasson purchased the tannery of James Wasson 
for $3000, and it was worth no more; and if the deed and 
notes aforesaid were designedly made to give an appearance 
of a bond fide sale for $4000 ; and the defendant, knowing the 
same, falsely and fraudulently represented to the plaintiffs, that 
said Thomas D. bought the tannery of said James for $4000, 
and that he knew it, and was well acquainted with the property, 
and that it was worth that sum; and the representation was 
made to the plaintiffs in such manner as to induce them to for- 
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bear making further inquiries, which, for their own security, 


they would otherwise have done; and if, in consequence of _ 


such representation, they purchased the tannery, and had sus- 
tained a direct injury by reason of it; then the plaintiffs’ action 
was maintained: Nevertheless, if the jury should believe that a 
common man would not be deceived by such representations as 
the defendant made, as to the value of the property, on seeing 
the same, and that the purchase was a foolish, reckless one, on 
the part of the plaintiffs, then the present action could not be 
maintained. 

The jury found a verdict for the plaintiffs, which is to be set 
aside, and a new trial granted, if either of the above rulings or 
instructions was wrong; otherwise, judgment is to be rendered 
on the verdict. 4 

Rh. A. Chapman, for the defendant. Andrew B. Medbury, 
by the bargain made with his father, was subject to the liabili- 
ties, and entitled to the avails of the suit, as his father would 
have been, if he had retained his interest in the premises, and 
was therefore interested in the suit. He was also interested 
that the plaintiffs should recover a fund to cover costs. Pond 
v. Hartwell, 17 Pick. 269. 

A joint action does not lie in a case like this. Baker v. Jew- 
ell, 6 Mass. 462. And if it would lie, generally, yet these 
plaintiffs cannot join, because, one of them, the father, has sus- 
tained no injury. He sold his part of the tannery for the sum 
which it cost him. 

No action lies on the allegations in the declaration. The 
two false representations of the defendant were, that the tan- 
nery was worth $4000, and that the owner gave that sum for it. 
But swollen statements of value are no cause of action ; except, 
perhaps, in the case of rent. Harvey v. Young, Yelv. (Amer. 
ed.) 21, a, & note. Sugd. Vend. 3. Did then the assertion, 
that the owner paid $4000, lay a ground of action? Former 
cost is no test of present marketable value, nor is supposed to 
be, by any man of common discernment. Nor do false affirma- 
tions as to such cost, or as to former offers, render the affirmant 
liable to an action. 1 Rol. Ab. 101. Yelv.ubi sup. Davis v. 
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Meeker, 5 Johns. 354. Cross v. Peters, 1 Greenl. 389. Ver- 
non v. Keys, 12 East, 632. Baily v. Merrell, 3 Bulst. 95. 
The People v. Williams, 4 Hill, 1. 1 Cowen’s ‘Treatise, (2d 
ed.) 316. 

Lobdell v. Baker, 3 Met. 469, will be relied on by the plain- 
tifls. But in that case, the representation was concerning the 
quality of a note, and was made by the party who negotiated it. 
In the case at bar, the representation complained of was made 
by a third person. And all the cases, in which third persons 
have been charged on their representations, were for represen- 
tations of another’s credit. 

The case of Commonwealth v. Hunt, 3 Met. 111, shows that 
the plaintiffs’ declaration does not contain averments sufficient 
to support an action. 

Bishop § Byington, for the plaintiffs. The declaration avers 
actionable fraud and damage, which are the gist of actions of 
this kind, and is sufficient, though the particulars of the defend- 
ant’s conduct are not very minutely set forth. Tryon v. Whit- 
marsh, 1 Met.1,9. Hazard v. Irwin, 18 Pick. 105. Page 
v. Bent, 2 Met.374. Matthews v. Bliss, 22 Pick. 48. War- 
dell v. Fosdick, 13 Johns. 325. 

Probably the action could not be maintained on the bare 
averment of the defendant as to the value of the tannery; but 
_ for his false and fraudulent affirmation of a fact, by which the 
plaintiffs were decéived and injured, the action well lies, though 
that affirmation did not relate to the credit of a third person. 
Pewtriss v. Austen, 6 Taunt. 522. Benton v. Pratt, 2 Wend. 
385. Chit. Con. (5th Amer. ed.) 681,682. Lobdell v. Baker, 
1 Met. 193, and 3 Met. 469, and cases there cited. 1 Story on 
Eq. $$ 192, 193, 197. And two or more, who are thus de- 
ceived and injured, may join in a suit to recover damages. 
Moneil v. Colden, 13 Johns. 395. Patten v. Gurney, 17 Mass. 
182. The dictum to the contrary, in 6 Mass. 462, was extra- 
judicial ; and the reason there given, viz. that one might be 
deceived, and not the other, does not apply to the case at bar, 
where all the plaintiffs were alike deceived. 

Andrew B. Medbury, on his statement, had no legal interest 
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in the suit. His acts in bringing and prosecuting the suit for 
the plaintiffs, as their agent, had been ratified by them; and 
he made no agreement with his father respecting the avails of 
the suit. 

Hussarp, J. It is objected that Andrew B. Medbury was 
not a competent witness, on account of his interest in the event 
-of the suit. The facts upon which the objection rests were 
these: The suit was brought at the request of the witness, and 
has been carried on by him. But the witness also testified that 
he informed the plaintiffs of it, who have ratified his acts and 
agreed to become responsible for the costs. 

These facts do not make him an interested witness. The 
plaintiffs, having adopted his acts in commencing and carrying 
on the suit, have constituted him their agent ; and having made 
themselves responsible to him for the costs, he is not exposed to 
loss if the plaintiffs fail in their action. It has been urged that 
in the event of a recovery, a fund would be created for the pay- 
ment of ‘the costs; but over such a fund the witness would 
have no control, nor could he apply it to his own benefit. The 
witness is but the agent of the parties, and the objection goes 
only to his credibility. | 

It is also contended, that having purchased his father’s 
quarter part of the premises, for the same sum the father gave, 
and becoming entitled to the profits, and agreeing to bear the 
losses, he is himself entitled to receive the one fourth part 
of the avails of the judgment, if one should be recovered by the 
plaintiffs in this suit. But it is testified by him, that there had 


been no agreement entered into between-his father and himself, _ 


as to the disposition of such avails. It is clear, then, that he has 
no legal right to such one fourth part. He did not contract for 
this claim ; he has paid nothing for it ; he has no understanding 
with his father in relation to it. He can demand nothing, if 
his father succeeds in the case. He is not, then, beneficially 
interested in the plaintiffs’ recovery. 

But it is further argued that the father, having sold out his 
share of the property for the same amount which he gave, has 
-sustained no loss, and so there can be no recovery by the pres- 
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ent plaintiffs. But this suggestion, though plausible, is not 
sound. What the party sold the property for, is not the rule by 
which to measure the damages; otherwise, it might make the 
question of fraud to depend upon the rise or fall of the property 
in the market, upon fluctuations in the value, arising from 
causes in no way connected with the fraud complained of. As 
well might an underwriter contend that the insured has sus- 
tained no injury, because his goods, though partially damaged 
by a peril insured against, have sold, even in their damaged state, 
for more than their actual cost. If the father, through fraud 
practised upon him, paid a higher price than the estate was 
worth, and the fraud was actionable in its character, then he is 
entitled to recover for the injury occasioned by such fraud, 
whasver disposition he afterwards made of the property; 
whether he sold it or gave it away. 

It has also been argued, that this action cannot be maintained 
by the four plaintiffs jointly ; that the injury is distinct, and 
that the parties, if they have a remedy, must resort to separate 
actions ; and the case of Baker v. Jewell, 6 Mass. 462, is relied 
upon: in support of this position. In that case, it is stated that 
the action is substantially founded on a tort, and is in its nature 
several, and that one of the parties might have been deceived 
and the other not. The decision, however, did not turn upon 
this point, but upon the fact that the defendant had settled 
with one of the two parties injured, and so there was a severance 
of the cause of action: And it is also to be observed, that the 
‘Bakers were purchasers as tenants in common. The present 
case 1s Clearly distinguishable from that,and is supported by 
the authority of Patten v. Gurney, 17 Mass. 182. In that case, 
it was decided that an action lies for copartners in trade against 
two or more, also copartners, for falsely and fraudulently recom- 
mending an insolvent person as worthy of credit, whereby the 
plaintiffs were induced to trust him with goods, which the de- 
fendants attached, and in consequence the plaintiffs lost their 
debt. ‘The same objection was taken as in the. case at bar, 
and Baker v. Jewell was relied upon, among other authorities 
cited. But the court held, as the plaintiffs were jointly inter 
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ested in the damages, it was their right to unite in the action. 
So here, these plaintiffs were partners in the premises purchased, 
both as to the real and the personal estate. The real estate 
was subject to their partnership debts, before either plaintiff 
could claim a separate share of it, or the widow of either her 
dower. The purchase being made in partnership, the plaintiffs 
have sustained a joint injury from the defendant, and they are 
entitled to join in their suit against him. 10 Moore, 451. 

No objection is made to the instructions given to the jury, and 
no motion for a new trial has been made, on the ground of its 
being a verdict against evidence; but the defendant moves in 
arrest of judgment, on the ground that no action can be main- 
tained upon the allegations in the writ. The allegations are 
in substance these; that the plaintiffs, wishing to purchase a 
tannery for the purpose of carrying on a joint business in the | 
making and vending of leather, inquired of the defendant, if he 
could inform them where they could purchase such an establish- 
ment; that the defendant, intending to deceive and defraud 
them, and to induce them to purchase a tannery in Worthing- 
ton, belonging to one Thomas D. Wasson, and to give a much 
sreater sum for it than it was worth, falsely asserted and 
affirmed to them, that he knew of such a tannery as they 
wanted, belonging to Thomas D. Wasson, who was ready to 
sell it, and that it could be purchased for $4000, being the 
same sum which said Thomas D. paid one James Wasson for 
it; and that he would aid the plaintiffs in making the purchase ; 
at the same time knowing that Thomas D. Wasson paid only 


$3000 for it, and that it was not worth that sum at the time 


when Thomas D. purchased, nor at the time of his (the defend- 
ant’s) making the false representation ; that he wrongfully and 
deceitfully encouraged them to make the purchase, and pay 
for it a much larger price than it was worth, namely, $4000; 
and that the plaintiffs, confiding in his false assertions and 
affirmations, and believing them to be true, and being ignorant 
of the value of the property, made the purchase, &c. ‘The evi- 
dence fully sustained all the allegations in the writ; but the 
~ question is, whether these facts, as thus alleged and proved, are 
in themselves actionable. 
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The action on the case for deceit is one well known; and, 
for a long series of years, has been maintained in the English 
courts. It has also been sustained by us as an efficient means 
for the punishment of frauds, and for the protection of the weak 
and the ignorant against the designs and artifices of the crafty. 

The leading case, in modern times, on the subject of false 
affirmations made with intent to deceive, is that of Pasley v. 
Freeman, 3 T. R. 51, in which it was decided that a false 
affirmation, made by the defendant with intent to defraud the 
plaintiff, whereby the plaintiff received damage, was the ground 
of an action upon the case in the nature of deceit ; and that it 
was not necessary that the defendant should be benefitted by 
the deceit, or that he should collude with the person who re- 
ceived the benefit. This case, though much contested, and 
_ though often attempted to be shaken, has received the sanction 
of successive decisions in Westminster Hall and in the courts 
of different States in this country. It has, indeed, been 
modified by the act of 9 Geo. 4, c. 14, commonly called Lord 
Tenterden’s act, so far as to require the assertions, in regard to 
the credit of a third person, to be in writing, before the party 
can be charged on his false affirmation; and the law has been 
modified in like manner here, by St. 1834, c. 182, ¢ 5, and by. 
the Rev. Sts. c. 74, $3. The great principle, however, on 
which that case rests, has not been disturbed, but is, indeed, 
sanctioned by the very statute provisions and limitations in 
respect to it. 

But in actions on the case for deceit, founded upon false 
affirmations, there has always existed the exception, that naked 
assertions, though known to be false, are not the ground of 
action, as between vendor and vendee; and in regard to 
affirmations and representations respecting real estate, the 
maxim of caveat emptor has ever been held to apply. When, 
therefore, a vendor of real estate affirms to the vendee that his 
estate is worth so much, that he gave so much for‘it, that he 
has been offered so much for it, or has refused such a sum for 
it; such assertions, though known by him to be false, and 
though uttered with a view to deceive, are not actionable. 
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They are the mere affirmations of the vendor, on which the 
vendee cannot safely place confidence, and will not excuse his 
neglect in not examining for himself, and ascertaining what the 
facts are, and what credit is to be given to the assertions. But 
even this is qualified by one of the more ancient decisions: As 
where a vendor had falsely affirmed as to the amount for which 
the estate rented, and had induced a person to give a higher 
price for the estate in consequence of such. false affirmation re- 
specting the rent, there an action was held to lie, on the ground 
that it was a matter within his own knowledge, and the tenant 
might not disclose the amount of rent paid by him. Ekins v. 
Tresham, 1 Lev. 102: 1 Sid. 146. And so fraudulent misrep- 
resentations of particulars in relation to the estate, which the 
buyer has not equal means of knowing, and where he is induced 
to forbear inquiries that he otherwise would have made, are not _ 
to be viewed in the light of assertions gratis dicta; and there- 
fore, where damage ensues, the party guilty of the fraud will be 
liable for the injury sustained. 

I do not think it necessary to go over, in detail, the authori- 
ties cited by the counsel for the defendant, they having often 
been the subject of comment; but I presume I am safe in affirm- 
ing, that the greater part, if not all, the cases cited, are those of 
false affirmation by the vendor to the vendee, where the maxim 
caveat emptor applies, and not those resting upon the false 
representations of a third person with regard to the value of the 
property. And the distinction between the two cases is marked 
and obvious. In the one, the buyer is aware of his position ; 
he is dealing with the owner of the property, whose aim is to — 
secure a good price, and whose interest it is to put a high esti- 
mate upon his estate, and whose great object is to induce the — 
purchaser to make the purchase; while in the other, the man 
who makes the false assertions has apparently no object to gain; 
he stands in the situation of a disinterested person, in the light 
of a friend, who has no motive nor intention to depart from the 
truth, and who thus throws the vendee off his guard, and ex 
poses him to be misled by the deceitful representations. 

In the present case, we think the averments in the declara- 
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tion would not have supported an action, if the false representa- 
tions had been- made by the vendor to the vendees. But the 
representations were made by a third person, apparently disin- 
terested, and who proposed to aid the plaintiffs in making the 
purchase, and to procure the estate for them for a price which 
he stated he knew that it cost, and which he affirmed it was 
worth. Such false affirmations and representations, having 
been made by a third person, with the intent to defraud, we 
hold are actionable ; and though the declaration might have con- 
tained a more full averment of the facts expected to be proved, 
yet we are of opinion tHAt sufficient was stated to maintain the 
action, and to let in the other proofs connected with and grow- 
ing directly out of the assertions set forth in the declaration. 
For these reasons, the motions for a new trial, and in arrest 
of judgment, are overruled, and there must be 
Judgment on the verdict. 


StepHen Warren w& another vs. Anset NicHous. 


Where a person is offered as a witness to prove the testimony of a deceased witness on 
a former trial of the same cause, he cannot be permitted to testify, if he state that 
he can give only the substance of such testimony, but not the language of the witness, 
HuBBARD, J. dissenting. 

By the Rev. Sts. c. 105, § 12, if a defendant makes a tender of amends for a casual and 
involuntary trespass, before action brought, and brings the money into court when he 
files his plea to the action, he does not lose the benefit of his tender, though he does 
not file his plea at the return term, unless the plaintiff has previously demanded the 
money, and it has been withheld. 


Trespass for breach and entry of the plaintiffs’ close by the 
defendant’s horses and sheep. ‘The action was entered at the 
October term of the court of common pleas, 1839, and was con 
tinued to February term 1840, when the defendant pleaded the 
general issue, with a specification of defence, in which he dis- 
claimed all title to the locus in quo, and set forth that he should 
give evidence that the alleged trespass was casual and involun- 
tary, and that he had, before action brought, tendered to the 
plaintiffs sufficient amends therefor. When the defendant 
filed his plea and specification, he also brought into court the 
money alleged to have been so tendered. 
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At the trial before Dewey, J., it appeared in evidence, that 
Thomas Warren was the owner of the locus in quo, and that 
Stephen Warren, one of the plaintiffs, holding the land under 
said Thomas, had agreed with Melvin Beals, the other plaintiff, 
that Beals should cultivate the land, and raise thereon a crop of 
oats, &c., which was to be equally divided between the plaintiffs ; 
and that the trespasses, complained of by them, were the entry 
of the defendant’s horses and sheep upon said land, and the 
treading down and eating of the crop there growing. 

It was contended by the defendant’s counsel, that Beals had 
no such interest in the land as would authorize him to maintain 
an action of trespass guare clausum fregit, with the other plain- 
tiff. This objection was overruled. 

The plaintiffs, for the purpose of showing the trespass al- 
leged, and the circumstances under which it occurred, offered 
Oliver Luce as a witness, by whom they proposed to prove the 
testimony given, on a former trial of this cause in the court of 
common pleas, by Jonathan W. Brown, since deceased. Upon 
inquiry whether the witness could state the testimony given by 
said Brown on said trial, the witness replied, that he could give 
the substance of it, but not the precise language of Brown; and 
the court ruled, that the witness was incompetent to testify 
upon this point, unless he could state the words used by the 
deceased witness, in giving his testimony, and not what he sup-— 
posed to be the substance of his testimony. The witness said 
he could not give the words, or the precise language, used by 
Brown ; and he was thereupon rejected. | 

The case was subinitted to the jury, to settle various ques- 
tions of fact. ‘The jury found by their verdict, that the trespass 
by the defendant was a casual and involuntary trespass, and 
that the damages, sustained by the plaintiffs thereby, amounted 
to the sum of $12, and that the defendant had, previously to 
the commencement of the present action, tendered to the plain- 
tiffs, as amends for their damages occasioned by said trespass, 
the sum of $12. 

The parties agreed that the court should order such judg- — 
- ment, or make such other order, as might be proper. 
This case was argued at the last September term. 


SEPTEMBER TERM 1843. 263 


Warren & another v. Nichols. 


ee 


H. Hubbard & Lanckton, for the plaintiffs. The testimony 
of Luce should have been received. ‘The rule, that a person, 
called to prove what a deceased witness had said, must un- 
dertake to repeat his very words, and not merely to swear to 
their effect, would be altogether useless in practice ; for no man, 
in one case in ten thousand, could give such evidence ; and if 
he should undertake to swear positively to the very words, the 
jury, on that account alone, ought to disbelieve him. Cornell 
v. Green, 10S. & R. 16. Per Gibson, J. See also Chess v. 
Chess, 17 8. & R. 409. 2 Russell on Crimes, (2d Amer. ed.) 
683, & note. Greenl. on Ev. $$ 165, 166. Rex v. Rowley, 
1 Mood. Cr. Cas. 111. Glass v. Beach, 5 Verm. 172. 

Both plaintiffs are entitled to maintain trespass quare clausum 
fregit. Stewart v. Doughty, 9 Johns. 108. Austin v. Sawyer, 
9 Cow. 39. Crosby v. Wadsworth, 6 East, 602. 

By the Rey. Sts. c. 105, $ 12, the defendant, in case of casu- 
al and involuntary trespass, is to “set forth the tender in the 
usual form, bringing into court the money.” ‘This requires that 
the plea (or specification, since St. 1836, c. 273,) should be 
tout temps prist. 

Rockwell, for the defendant. ‘The question, as to the admis- 
sibility of Luce’s testimony, was settled in Commonwealth v. 
Richards, 18 Pick. 434, and is no longer open. See also Wil- 
bur v. Selden, 6 Cow. 162. U. States v. Wood, 3 Wash. C. C. 
440. 1 Phil. Ev. (4th Amer. ed.) 231. 2 ib. 578, note (442.) 
Melvin v. Whiting, 7 Pick. 81. 

The plaintiffs cannot join in an action of trespass. Oliver’s 
Precedents, (2d ed.) 550. Chit. Con. (5th Amer. ed.) 301, 
note (1.) Bul. N. P. 85. Hare v. Celey, Cro. Eliz. 143. 

‘The tender was made before action brought, and the money 
was brought into court before plea pleaded, though not till the 
second term. By the rules of the court of common pleas, a 
party is not held to trial at the first term, unless written notice 
of trial is given to him 14 days before the term commences. 
An earlier plea and tender than were made in this case would 
have been useless; as no notice was given, nor demand made 
of the money. ‘The words of the Rev. Sts. c. 105, $ 12, are, 
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“ bringing into court the money tendered,” i. e. when the plea 
is made. If the plaintiffs had demanded the money, and it had — 
not been forthcoming, the defendant might have lost the benefit 
of the tender. A tender once made remains good, unless the 
money is afterwards demanded and refused. Chit. Con. (5th 
Amer. ed.) 801, 802. 1 Sellon’s Pract. 318. | ‘ 

Suaw, C. J. The jury in this action, which is trespass guare 
clausum fregit, having returned a verdict, that the alleged tres- 
pass was.casual and involuntary, and assessed the damages 
at $12, and it appearing that $12 had been tendered as dam- 
ages, before the action was brought, the defendant moves for 
judgment. This is opposed by the plaintiffs, who move for a 
new trial on the grounds stated in the report. ‘The principal 
one is, that the testimony of Oliver Luce, as to what a deceased 
witness, Brown, had formerly testified, in this cause, in the 
court of common pleas, and which was tendered by the plain- 
tiffs, ought to have been received. . 

The rule upon which evidence may be given of what a de- 
ceased witness testified on a former trial between the same 
parties, in a case where the same question was in issue, seems 
now well established in this Commonwealth by authorities. It 
was fully considered in the case of Commonwealth v. Richards, 
18 Pick. 484. The principle on which this rule rests was ac- 
curately stated, the cases in support of it were referred to, and 
with the decision of which we see no cause to be dissatisfied. 
The general rule is, that one person cannot be heard to testify 
as to what another person has declared, in relation to a fact 
within his knowledge, and bearing upon the issue. It is the 
familiar rule which excludes hearsay. The reasons are obvious, 
and they are two. First, because the averment of fact does not 
come to the jury sanctioned by the oath of the party on whose 
knowledge it is supposed to rest; and secondly, because the 
party, upon whose interests it is brought to bear, has no oppor- 
tunity to cross-examine him on whose supposed knowledge and 
veracity the truth of the fact depends. 

Now, the rule, which admits evidence of what another said 
on a former trial, must effectually exclude both of these reasons. 
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It must have been testimony, that is, the affirmation of some 
matter of fact, under oath; it must have been in a suit be- 
tween the same parties in interest, so as to make it sure that 
the party, against whom it is now offered, had an opportunity 
to cross-examine ; and it must have been upon the same subject 
matter, to show that his attention was drawn to points now 
deemed important. It must be the same testimony which the 
former witness gave, because it comes to the jury under the 
sanction of his oath, and the jury are to weigh the testimony, 
and judge of it, as he gave it. The witness, therefore, must be 
able to state the language in which the testimony was given, 
substantially and in all material particulars, because that is the 
vehicle, by which the testimony of the witness is transmitted, 
of which the jury are to judge. If it were otherwise, the state- 
ment of the witness, which is offered, would not be of the testi- 
mony of the former witness; that is, of the ideas conveyed by 
the former witness in the language in which he embodied them ; 
but it would be a statement of the present witness’s understand- 
ing and comprehension of those ideas, expressed in language 
of his own. ‘Those ideas may have been misunderstood, modi- 
fied, perverted or colored, by passing through the mind of the 
witness, by his knowledge or ignorance of the subject, or the 
language in which the testimony was given, or by his own 
prejudices, predilections or habits of thought and reasoning. 
To illustrate this distinction, as we understand it to be fixed by 
the cases: If a witness, remarkable for his knowledge of law 
and his intelligence on all other subjects, of great quickness of 
apprehension and power of discrimination, should declare that he 
could give the substance and effect of a former witness’s testi- 
mony, but could not recollect his language, we suppose he would 
be excluded by the rule.- But if one of those remarkable men 
should happen to have been present, of great stolidity of mind, 
upon most subjects, but of extraordinary tenacity of memory for 
language, and who could say that he recollected and could repeat 
all the words uttered by the witness ; although it should be very 
manifest that he himself did not understand them, yet his testi- 
mony would be admissible. 
VOL. VI. 23 
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The witness called to prove former testimony must be able ~ 
to satisfy one other condition, namely, that he is able to state 
all that the witness testified on the former trial, as well upon 
the direct as the cross examination. The reason is obvious. 
One part of his statement may be qualified, softened or colored 
by another. And it would be of no avail to the party against 
whom the witness is called to state the testimony of the former 
witness, that he has had the right and opportunity to cross- 
examine that former witness, with a view of diminishing the 
weight or impairing the force of that testimony against him, if 
the whole and entire result of that cross-examination does not 
accompany the testimony. It may perhaps be said, that, with 
these restrictions, the rule is of little value. It is no doubt true, 
that in most cases of complicated and extended testimony, the 
loss of evidence by the decease of a witness cannot be avoided. 
But the same result follows, in most cases, from the decease of 
a witness, whose testimony has not been preserved in some of 
the modes provided by law. But there are some cases, in 
which the rule can be usefully applied, as in case of testimony 
embraced in a few words — such as proof of demand or notice 
on notes or bills — cases in which large amounts are often in- 
volved. If it can be used in a few cases, consistently with the 
true and sound principles of the law of evidence, there is no 
reason for rejecting it altogether. At the same time, care should 
be taken so to apply and restrain it, that it may not, under a 
plea of necessity, and-in order to avoid hard cases, be so used 
as to violate those principles. It is to be recollected that it is 


an exception to a general rule of evidence supposed to be ex- - 


tremely important and necessary ; and unless a case is brought 
fully within the reasons of such exception, the general rule must 
prevail. 

I am aware that Mr. Greenleaf, ii his learned and very ex- 
cellent Treatise on Evidence, $ 165, has intimated a doubt 
waether it is wise to hold the rule in question with this strict- 
ness ; and the cases from the Pennsylvania Reports justify the 
suggestion, and warrant a more liberal construction of the rule, 
so far as it is practised on in that State. But Mr. Greenleaf 
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does not cite the case of Commonwealth v. Richards, 18 Pick. 
434, and probably he had not adverted to it, when his treatise 
was written. ‘That is a recent case, and one which we are 
bound to regard as of high authority in this Commonwealth. 

The rule in regard to proving what a witness formerly testi- 
fied, on a prosecution for perjury, does not seem to be strictly 
analogous. ‘There, if it is proved by a witness, that the party 
now on trial formerly testified positively to a fact, and did not 
afterwards, in the course of his testimony, retract or modify that 
statement; on proof that the matter, thus testified as a fact, was 
not true, and the witness knew it, the perjury assigned may be 
considered well proved, although the accused testified to many 
other things, on the same trial, which the witness now called 
does not recollect, and which perhaps would be irrelevant, if he 
could. But the cases, we think, stand on different grounds. 
Rex v. Rowley, 1 Mood. Cr. Cas. 111. 

All that the witness could state, in the present case, was, that 
he could give the substance of the witness’s testimony, but not 
his precise language. We lay no stress upon the epithet “ pre- 
cise.’ It might properly lead to a further preliminary exami- 
nation of the extent of his knowledge, and probably did so. As 
he could only give the substance and effect of the testimony, 
but not the language in which it was given, we think the judge 
did right in excluding him. 

Another point was taken by the plaintiffs, on grounds appear- 
ing on the record ; which is, that although the tender of amends 
was made before action brought, yet the money was not brought 
into the court of common pleas till the second term of that 
court. This, we think, depends upon the construction of the 
Rev. Sts. c. 105, $ 12; which provide that ‘“ when any trespass 
on lands shall have been casual and involuntary, the trespasser 
may tender to the party injured sufficient amends, before any 
action is brought on the same; and if afterwards sued for such 
trespass, he may in his plea disclaim all title to the land, and 
set forth the tender in the usual form, bringing into court the 
money so tendered ; and if upon the trial, the allegations in the 
plea shall appear to be true, and the damages assessed for the 
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trespass shall not exceed the amount so tendered, the defendant 
shall recover his costs of the suit.”” As special pleas are now 
excluded, by St. 1836, c. 273, and the defendant may avail him- 
self of any matter of‘ defence under the general issue, it is very 
clear that he may thus avail himself of this statute defence of 
tender. We are of opinion that, by the terms of the statute, the — 
defendant brings his money into court seasonably, it he pays it 
in when he files his plea; and as it appears that, by the rules 
of the court of common pleas, the general issue might be filed, 
and was filed, at the second term, and the money was then 
brought in, the defendant did not lose the benefit of his tender, 
by not bringing it in sooner. The defendant was undoubtedly 
bound to make good his plea, by showing that he was always 
ready, from the time of the tender to the time of the plea: If 
the plaintiffs doubted his sincerity, or wished at any time to take 
the amount tendered, it was in their power at any time to demand 
it, and if the defendant had, on any reasonable demand, neg- 
lected or refused to pay it, he would have lost the benefit of it. 

Husgarp, J. On one of the questions decided in this case, 
I have the misfortune to differ from my learned brethren. If 
the decision of the point had been rested solely on the authority 
of Commonwealth v. Richards, 18 Pick. 434, I should not have 
expressed the doubts I entertain of the correctness of that de- 
cision. But that opinion having been enforced and specially 
confirmed, by the reasoning of the court in this case, | am un 
willing to adopt it by my silence. 

The rule prescribed by the court in Commonwealth v. Rich- 
ards, is, ‘‘ that the whole of the testimony of the deceased witness, 
upon the point in question, and the precise words used by him, 
must be proved.” But such a rule, in my judgment, is rather a 
provision for the exclusion than for the admission of testimony, 
because, as a matter of fact, not one person in ten thousand can 
possibly recollect the very words used by the witness. It is the 
constant observation of lawyers familiar with trials at nist prius, 
that the testimony of witnesses is never taken down by different 
persons in the same words, though the facts and ideas are sub- 
stantially the same; and also that the same witness, when 
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called to testify on a second trial, does not and cannot repeat 
the very words used by himself on the first hearing, though he 
is narrating the same events or expressing the same thoughts. 
If, then, the words of a witness cannot be accurately taken down, 
_nor the same words repeated by the party himself who has pre- 
viously used them, how can it be expected that a bystander, or a 
note-taker even, after a lapse of months perhaps, can testify to 
the identical words used ? 

In other cases, where a person is called to testify to words 
spoken, as in actions of slander, to the declarations of a party 
or of a witness, with a view of contradicting him, he is not re- 
quired to give the identical words of the party or the witness, 
but he may state the substance of what he has heard, and in 
language as nigh that which was used as he can recollect. 
What sufficient reason then exists, in the present case, to depart 
from the rule as practised upon in other cases? It is said that 
a slight variation may substantially affect the testimony ; very 
possibly it may ; but is there not the like exposure to material 
variation in those cases where the substance of the declarations 
is.admitted ? It is argued that the deceased party was under 
oath, and therefore the same words should be given; but such 
is the case with living witnesses whose declarations under oath 
are testified to, with the view of contradicting them. The sub- 
stance of what the witness said, the facts he stated, the opinions 
he expressed, the reasons he assigned, the explanations he gave, 
the motives he avowed, may all be faithfully testified to, without 
repeating all his words. The synonymy of our language is 
such, that a literal adherence to the same expressions is not 
necessary to the conveying of the same ideas. In my opinion, 
the reasoning made use of in the decision of Commonwealth v. 
Richards, goes equally to the exclusion of the declarations of 
parties and witnesses in all cases, unless their precise words are 
given, as of those of deceased witnesses ; and therefore, if it is 
sound wisdom to adopt the rule in the last case, it is equally 
wise to apply it to the others. As the decision now stands, it 
prescribes a rule for the admission of testimony, which the im- 
perfection of our nature, in the structure of our memories, will 
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not warrant. It, in truth, excludes the thing it proposes to 
admit, and at the same time opens a door for knaves to enter 
where honest men cannot approach. 

T am well aware tilat wise and learned judges of other courts 
have held the doctrine maintained by my respected brethren ; 
and if no contrary opinion had been expressed, I might well 
withhold my own. But other learned judges have maintained 
that a rule so rigid was unwise ; and I confess I prefer the rea- 
soning of Gibson, J., in the case of Cornell v. Green, 10 5S. & 
R. 16, to that of the learned judge in Commonwealth v. Rich- 
ards; and with him agrees also the learned author of the 
Treatise on the Law of Evidence. See Greenl. on Evy. $ 165. 

It would be satisfactory to me to analyze the cases where the 
point has either incidentally or directly arisen, and to compare 
the reasoning with that applied to other cases arising under 
the rules for admitting or excluding evidence ; but the pressure 
of other engagements prevents. 

This species of evidence has been styled dangerous ; and if it 
were a new question, an argument might well be raised, whether 
it should be admitted. But the rule for its admission is now too 
well established to be called in question ; and being admissible, 
it should stand on the same platform with other testimony of a 
like character. And, in my judgment, no sufficient reason ex- 
ists for introducing this diversity. 

With most of the reasoning of the court, in the present case, 
I fully agree ; but so far as it directly sanctions the precise 
ruling in Commonwealth v. Richards, I cannot, for the reasons 
stated, express my concurrence. 

Judgment for the defendant for his costs. 


Josern F. Sasine, Executorvs. Tuomas B. Strone, Administrator. 


Upon the true construction of the Rev. Sts. c. 68, § 8, c. 82, § 6, the St. of 1838, c. 165, 
and the St. of 1840, c. 87, an appeal from the decision of commissioners on the estate 
of a deceased insolvent debtor, allowing or rejecting the claim of a creditor, lies to 
the supreme judicial court, if the claim exceeds three hundred dollars. 
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When a deponent, after giving his deposition to be used in the trial of an action pend- 
ing, or immediately to be commenced, in good faith, becomes interested in the event 
of the suit, by no act of his own, or of the party who offers his testimony, his depo- 
sition 1s admissible. 

When a deposition is taken out of the State, on a commission, and the commissioner 
states, in his certificate of the caption, that the directions accompanying the commis- 
sion have been complied with, the deposition will not be rejected merely because 
some of the answers of the deponent lead to the belief that he had, before he an- 
swered certain interrogatories, read previous ones. 

When a deponent, who testifies to the presentment of a bill of exchange to the ac- 
ceptor, and a demand on him for payment, annexes to his deposition a copy of the 
bill thus presented, the deposition is competent evidence, in an action by the in- 
dorsee against the drawer, of the presentment and demand of such bill, and will be 
conclusive, unless the drawer shows a different bill of the same tenor. 


THis was an appeal, under the Rev. Sts. c. 68, § 8, from a 
decision of the commissioners of insolvency, appointed to receive 
and examine the claims of creditors against the estate of the de- 
fendant’s intestate, Benjamin Mills, disallowing a claim against 
said estate, made by the plaintiff’s testator, William H. Sabine. 

The trial was had before Hubbard, J., who made the follow- 
ing report of the case: The plaintiff filed his declaration upon 
two drafts, both dated August 5th 1836, at Chicago in the State 
of Illinois, and both payable 12 months after date; one for 
$5000, and one for $2500, drawn by Benjamin Mills, the de- 
fendant’s intestate, upon John B. Beaubien, and by him accept- | 
ed, payable to the order of said Mills, by whom it was indorsed 
in blank. Such drafts, so drawn, accepted and indorsed, were 
read to the jury. The defendant objected, that this appeal 
should have been taken to the court of common pleas, and that 
this court had no jurisdiction of the case, under St. 1840, c. 87. 
This objection was overruled. 

The plaintiff introduced the deposition of Royal Stewart, to 
prove demand and notice upon the drafts. The defendant ob- 
jected to the admission of the deposition; Ist, because not taken 
pursuant to the rule of the court, it appearing, as the de- 
fendant contended, that the deponent read succeeding interrog- 
atories before answering the preceding ones, though the com- 
missioner certified that he had complied with the directions 
which accompanied the commission, and which contained the 
7th rule of the court, as found in 24 Pick. 386; 2d, because 
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said Stewart, at the time of the trial, was interested in the event — 
of the suit. From the deposition of said Stewart, it appeared 
that he married a daughter of said William H. Sabine, and it 
also appeared from said Sabine’s will, a copy of which was in 
the case, that a legacy wa'’s given to the wife of said Stewart, to 
be paid to her on her separate receipt. Both the testator and 
legatee died after the deposition was taken. 

This objection was overruled, and the deposition was read 
to the jury. The deponent testified that he was a witness 
to a demand of payment made on two drafts, of which true 
copies were written in his deposition; and that the original 
drafts were before him at the time of giving his deposition. ‘The 
defendant objected to the reading of these copies in evidence, 
because the original drafts, being before the deponent, and in 
his possession, should have been annexed to his deposition, 
and not being so annexed, there was no sufficient evidence that 
the two drafts, of which he witnessed a demand of payment, 
were the identical drafts read on the trial; the identity thereof 
being proved only by what purported to be such copies. This 
objection was overruled. 

The plaintiff also introduced the deposition of James H. Col- 
lins, to which the defendant also objected, because, as he con- 
tended, it appeared from the deposition itself that the deponent 
read succeeding interrogatories before he had answered preced- 
ing ones. 

A verdict was found for the plaintiff, which is to be set aside, 
and a new trial granted, if any of the aforesaid objections of the 
defendant was well taken. If the court has no jurisdiction, such 
disposition is to be made of the case as the full court may order 

Byington, for the defendant. It is submitted, that all appel- 
late jurisdiction of claims against deceased insolvent debtors is 
taken from this court, by St. 1840, c. 87. The defendant, 
however, relies more on the objections which he took to the 
evidence, and to the competency of Stewart to testify. It is 
manifest on the face of both depositions, that the deponents, be- 
fore they answered certain interrogatories, knew what was asked 
in subsequent ones. This shows a violation of the rules of the 
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court, 24 Pick. 386, and of the instructions annexed to the 
commissions under which these depositions were taken ; and the 
certificate of the commissioner, that he had complied with the 
directions accompanying the commission, is not conclusive 
against the defendant. Minot v. Bridgewater, 15 Mass. 492. 
In Reed v. Boardman, 20 Pick. 441, and Amherst Bank v. Root, 
2 Met. 522, where the depositions were held admissible, it did 
not appear affirmatively, as it does in this case, that any part of 
the rules of the court had been violated. 

Stewart was interested, when his deposition was used, though 
not when it was taken, and it was therefore inadmissible in a 
trial at law. Tilley’s case, 1 Salk. 286. Bul. N. P. 240. 
Greenl. on Ev. $168. The only case, on this point, in our 
books, is Gold v. Eddy, 1 Mass. 1. That was a trial on a writ 
of review, where, by statute, each party was “entitled to the 
evidence before used,” and a deposition, which had been before 
used, was therefore admitted, though the deponent had become 
interested. The principle is, that depositions cannot be used, 
except where the deponent might testify, if present ; depositions 
being. a substitute for oral testimony. Rev. Sts. c. 94, $ 26 
Le Baron v. Crombie, 14 Mass. 234. 

The drafts were not identified. The originals, as they were 
in Stewart’s possession, should have been annexed to his 
deposition. ‘The copies annexed may have been transcripts of 
other drafts of the same tenor. 

Gold & Rockwell, for the plaintiff. Under St. 1840, c. 87, 
this court has exclusive jurisdiction of this appeal, because, by a 
fair construction of St. 1838, c. 165, it had such jurisdiction, 
where the sum claimed was over $300, and that jurisdiction is 
expressly continued by St. 1840. 

The instructions to commissioners for taking depositions, 
which are prescribed by the rules of the court, are not conditions 
precedent, but merely directory ; and unless gross misconduct 
is shown, their deviation from such instructions will not deprive 
a party of the testimony of his witness. Reed v. Boardman, 
20 Pick. 441. Amherst Bank v. Root, 2 Met. 522. Amherst 
Bank v. Conkey, 4 Met. 459. But there is nothing in the de- 
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ponents’ answers, which renders it certain that they knew the 
contents of interrogatories which they had not answered. Cer- 
tainly there is nothing which shows that the commissioner had 
imparted any thing to them improperly. 

Stewart was the only witness of the demand and notice, and 
is admissible of necessity, even if he be interested. Martin v. 
Horrell, 1 Stra. 647. Anon. 1 Salk. 289. Barlow v. Vowell, 
Skin. 586. Bent v. Baker, 3'T. R. 34,36. Herman v. Drink- 
water, 1 Greenl. 27. But it does not appear that the deponent 
ever will have any interest in the estate of William H. Sabine. 
At most, it is such a contingent and uncertain interest as will 
not exclude him. Bean v. Bean, 12 Mass. 22. He was cer- 
tainly a competent witness when he testified, and that is suffi- 
cient for the plaintiff’s present purpose. Greenl. on Ev. $168. 
Goss v. Tracy, 1 P. W. 289. 1 Stark. Ev. 263. 1 Mass. 1. 

The annexation of copies of the drafts was sufficient. It is 
what is done by notaries, in case of protest. Story on Bills, 
302, note (2). See also Welsh v. Barrett, 15 Mass. 380. 
Washington Bank v. Prescott, 20 Pick. 389. Seymour v. 
Strong, 4 Hill, 255. 

Suaw, C.J. 1. The first question is, whether this appeal 
was rightly taken to the supreme judicial court. ‘The defend- 
ant, administrator of Benjamin Mills, had represented the estate 
of his intestate insolvent; the appellant, as the executor of 
William H. Sabine, presented his: claim to an amount much 
exceeding $300, which was rejected by the commissioners ; 
whereupon the plaintiff took an appeal to this court. The 
revised statutes direct this proceeding by appeal from the — 
decision of the commissioners, in place of the former method of 
bringing an action by writ on the original cause of action, in 
order that a claim against. an insolvent estate may be tried, 
defended and decided according to the rules and course of law 
The provision is, that “if the demand shall be such as might 
be carried by appeal, in a common personal action, from the 
court of common pleas to the supreme judicial court, the appeal 
from the commissioners shall be made directly to the supreme 
-. Judicial court.” Rev. Sts. c. 68, $8. This is imperative, and 
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definitely fixes the case in which it shall be carried to the 
supreme judicial court; and the succeeding clause gives the 
court full jurisdiction to try and determine it, in like manner as 
if an action had been brought therefor. This description of the 
demand, which determines when the appeal shall go to the 
supreme judicial court, manifestly refers to Rev. Sts. c. 82, $ 6, 
which allows such appeal, in any personal action wherein the 
demand shall exceed $100. Probably the circumlocution was 
used, instead of the precise sum, in order that if afterwards the 
right of appeal should be further limited, in a personal action, 
the regulation of the appeal from commissioners should follow 
and change with it. By the subsequent St. of 1838, c. 165, 
_ this was changed, and the right of appeal was further limited 
to cases in which the demand should exceed $300. It is a 
reasonable construction of the statute first above cited, that the 
appeal from the decisions of commissioners of insolvency would 
change accordingly ; lying to the supreme judicial court, if the 
claim exceed $300, and to the court of common pleas, if not 
more than that sum. 

Then came S¢. 1840, c. 87, upon which the present question 
arises. It provides, $4, that there shall be no appeal from any 
judgment of the court of common pleas, upon the verdict of 
a jury. Now, the argument is, that as the right of appeal to 
the supreme judicial court from the commissioners of insolvency 
depends on a right to appeal’ from the court of common pleas 
to the supreme judicial court upon a similar demand, and this 
right is taken away in all cases, by the latter act, in personal 
actions, it follows that it is so in case of an appeal from the com 
missioners. But it appears to us that this is too hasty a conclu- 
sion, and is not the true construction of the statute. Strictly 
speaking, the right of appeal from the court of common pleas 
is not taken away, on demands exceeding $300, but only in 
case of judgments on the verdict of a jury. The truth is, that 
by the late act, the right of appeal is made to depend, not on 
the amount of the demand, but on the question whether the 
judgment is on matter of law or of fact; so that the amount of 
the demand ceases to be a test of the right of appeal. On the 
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construction proposed, it might be contended, perhaps with equal 
force, that as all cases are now open to appeal, when the judg- 
ment is on matter, of law, and as it cannot be known, when the 
action is to be entered, whether the judgment will be on matter 
of law or on the verdict of a jury, all cases in personal actions 
are open to appeal, and therefore that all cases of appeal from — 
the commissioners of insolvency must be to the supreme judicial 
court. 

It is manifest, we think, from the whole tenor of the statute, 
that it was not the intention of the legislature to change the 
forum before indicated for the trial of demands against insol- 
vent estates. It was certainly not done in terms, and if done at 
all, it is by inference and implication. If the question stood 
merely upon the clause cited, it might be more doubtful; but 
there is another clause of the statute of 1840, which tends to 
explain it. It directs, § 1, that “ the supreme judicial court shall 
continue to have concurrent jurisdiction with the court of com- 
mon pleas, in all cases in which they now have such concurrent 
jurisdiction, and shall continue to have original and exclusive 
jurisdiction in all cases in which they now have such original 
and exclusive jurisdiction.” It is a sound rule of construction, 
that every part of a statute must be taken into consideration, in 
construing any part; and that such construction shall be put on 
the whole, if practicable, that each clause shall have effect. 
The clause in regard to the right of appeal from the court of 
common pleas to the supreme judicial court, and the clause 
respecting the continuance of the jurisdiction of the supreme — 


judicial court, may be well construed together, so as to direct, 


that notwithstanding the modification of the right of appeal, in 
personal actions, yet in all other respects, the courts respectively 
shall continue to have the same jurisdiction which they then 
had. It is obvious that, by force of the existing acts, the supreme 
judicial court had then exclusive jurisdiction of appeals'from the 
commissioners of insolvency, on demands over three hundred 
dollars; and we think that, by force of the act of 1840, they 
continued to have it. | 

2. But by far the most material question is, whether the 
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deposition of Royal Stewart, tendered by the plaintiff, was 
rightly admitted. It was objected by the defendant, that this 
deposition ought not to have been received, because the said 
Stewart was interested in the «vent of the suit, at the time of 
the trial, though not so at the time the deposition was taken. 
The facts are, that this suit was commenced by William H. 
Sabine ; that during the progress of it he died, and his executor 
came in to prosecute. ‘The deposition was taken before his 
death. The interest of Stewart in the estate is thus stated: 
His wife was the daughter of William H. Sabine, who, by his 
will, gave her a legacy payable to herself, as a feme sole; that 
she died before the trial; and that her husband, the deponent, 
_as her heir, had become interested in the estate, as being enti- 
~ tled to such legacy. 

Here it is manifest, that the interest is indirect; that it de- 
pends on the event of the estate of the plaintiff ’s testator being 
solvent; and that it devolved upon the witness after he had 
given his deposition, without any act or default of his own, or 
of the party proposing to use his testimony, but by the acts of 
providence, and the operation of law. The court are of opinion 
that when a witness has thus become interested, after the depo- 
sition is taken, it may be used at the trial. In the first case in 
the Massachusetts reports, Gold v. Eddy, 1 Mass. 1, it was so 
admitted, although the deponent had himself become party to 

the suit, as administrator. It is true that the court rest their 
opinion, in some measure, on the statute of reviews, containing 
directions, which imply that each party is entitled to the evi- 
dence before used; but this, of course, must be limited to 
competent evidence. It is admitted, in the same case, that if 
the deponent were present at the trial of the review, and had 
not become interested, the deposition could not be read. It is 
therefore not merely because the evidence had been pnefore used, 
but because the witness had become interested, and therefore in- 
competent, that the deposition, taken when that objection did not 
exist, and when he is presumed not to have been influenced by 
the bias of interest, is received as evidence. ‘The case there- 
fore, we think, is an authority to the general principle. 
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In chancery, such a deposition is admissible, and in trials at 
law of issues out of chancery. Greenl. on Ev.¢ 168. 1 Stark. 
Ev. 263. As bearing on the general question, see Baker v. 
Lord Fairfax,1 Stra. 101. Glynn v. Bank of England, 2 Ves. 
sen. 42. Holcroft v. Smith, 1 Hq. Cas. Ab. 224. Goss v. 
Tracy, 1 P2 W. 289. 

This rule may not be considered as extending to the case of 
a deposition, taken in perpetuam, or otherwise, of one who may 
expect to have an interest afterwards, or with a view to a future 
controversy ; as where one gives evidence by deposition, in 
regard to the title of his father, or other ancestor, and after- 
wards the property becomes his own by descent. It might 
enable a party to make evidence for himself contrary to the 
general principles of evidence. Tilley’s case, 1 Salk. 286. 2 
Ld. Raym. 1008. Such a question may be properly reserved 
until it arises. The present decision is limited to a case where 
a deposition is taken in due course, for a suit pending, or im- 
mediately to be commenced, in good faith, to be used in such 
suit, and the deponent, before the trial, has an interest devolved 
upon him by no act of his own or of the party offering the 
deposition. 

3. Another objection was made to this, and also to Collins’s 
deposition, on the ground that the succeeding interrogatories 
were read by the witnesses, before the preceding ones were 
answered; and that this appears from the depositions them- 
selves. 

The certificate of the caption states that the directions ac- 


companying the commission had all been complied with. Still ~ 


there are answers leading to the belief, that the deponents had 
read some interrogatories before they answered previous ones. 
If the subsequent interrogatories were not read to the witnesses 
by the magistrate, or if they were not permitted by him to read 
them, there was no violation of the rule. But, without relying 
upon that ground, the court are of opinion, that the rules, so 
far as they are designed to direct and regulate the conduct of 
the commissioner, in the mode of taking depositions, are direc- 
tory, in the nature of a letter of instructions accompanying the 
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dedimus potestatem, respecting the manner in which the power 
conferred is to be executed, and are not conditions precedent, 
without an exact compliance with which, the deposition must be 
rejected. Reed v. Boardman, 20 Pick. 441. Amherst Bank 
v. Root, 2 Met. 522. 

It is to be considered that these commissions are to go to 
foreign places, often governed by laws and usages widely differ- 
ent from our own; and therefore some such form of specific 
instructions is highly expedient, to insure regularity and uni- 
formity in the mode of taking evidence under them. But if 
they should be regarded as conditions, the more minute and 
exact the directions, the more difficult it would be to obtain a 
deposition which would be admissible. If, indeed, there should 
appear such a considerable departure from the directions as to 
show a gross neglect or wilful violation of duty, or to indicate 
any partiality,.misconduct or impropriety on the part of the 
commissioner, it will be the duty of the judge at the trial to re- 
ject the deposition. 

4. One other objection was taken by the defendant, which 
was, that the drafts were not sufficiently identified by annexing 
copies to one of the depositions, and that the originals should 
have been annexed. If the originals are annexed, they must 
remain annexed until the trial; and it would be impossible for 
the party, having occasion to take several depositions in differ- 
ent places, to annex the originals to all of them. » But we think 
there is no ground for the exception. It is observable that this 
is the precise mode that is adopted by notaries in protesting 
foreign bills; and their protests are of the highest authority, as 
evidence of demand and notice. They identify the bill, by in- 
dorsing a copy of it on the protest. The deposition proving 
that a certain note was presented, of which a copy is annexed, 
is competent evidence, because it proves the presentment of a 
note of that date, amount and time of payment. Whether 
it is the same with the one in suit, is a question of fact on the 
evidence. If no other note of the same description is shown to 
have been in existence, the evidence would be very strong, and, 
if not controlled by other proof, conclusive. Here the only 
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question is of the competency of the evidence; and the court — 

are of opinion that it was competent. ? 

Exceptions overruled, and judgment to be entered and certi- 
fied to the judge of probate conformably to the statute. 


Ratpeu Day vs. Curter Laruin. 


An assignee, under the United States bankrupt act of 1841, may maintain a writ of 
error to reverse a judgment rendered against the bankrupt. 
The St. of 1840, c. 87, § 5, does not take away the right, given by Rey. Sts. c. 114, § 13, 


to a writ of error to reverse a judgment on an award; it merely gives a cumulative — 


remedy by appeal. 

Where arbitrators, under the submission prescribed by the Rev. Sts. c. 114, do not set 
forth, in their award, their doings and the result thereof, but refer, in their award, to 
statements of their proceedings, which they have delivered to the parties, the award 
cannot legally be accepted and confirmed. 

And if such arbitrators, instead of awarding that one party shall recover any sum against 
the other, indorse a certain sum on a note held by one of the parties against the 
other, and direct that the note, thus reduced by the indorsement thereon, shall be 
held by the payee as their award; such award cannot be accepted and made the 
ground of a judgment. 

THis was a writ of error, brought by the assignee (appointed 
under the United States bankrupt act) of Matthew D. Field, 
a bankrupt, to reverse a judgment of the court of common 
pleas, rendered against said Field, at the June term 1841, for 
the sum of $1278°84 damages, and $14:10 costs of suit. 
This judgment was rendered on the acceptance and confirma- 
tion, by said court, of an award of arbitrators, under a submis- 
sion entered into by said Matthew D. Field and the defendant 
in error. ‘The submission was of all demands between the par- 
ties, and was in the form prescribed by the Rev. Sts. ec. 114, 
§ 2; but was acknowledged separately, by each party, on the 
13th of July 1840, before different justices of the peace. The 
claims, annexed to the submission, were thus: ‘Cutler Laflin 
claims $5000 of Matthew D. Field, a balance due him on sun- 
dry notes, and also on private account, and on the partnership 
account heretofore existing between the parties. Also the costs 


of a suit commenced by said Cutler, and for costs of a suit in 


SEPTEMBER TERM 1843. 281 


Day v. Laflin. 


equity commenced by said Matthew. All property in which 
both are interested shall be divided or adjusted, by the referees, 
between the parties, and the referees shall also award and de- 
termine in relation to any liabilities which cither party may be 
under, to or for the other. | Cutler Laflin. 

“‘ Matthew D. Field claims $5000 of Cutler Laflin, a balance 
due him on sundry notes,’ [and repeating the words above 
used by Laflin, mutatis mutandis. | 

The award of the referees was in these terms: “ We do 
award and determine, and this is our final award and deter- 
mination, that there is due from said Field to said Laflin the 
sum of $ 1229-66 ; and said Laflin holds the note of said Field, 
of the sum of $2000, dated July 4th 1837, on interest, which 
note we have indorsed down to the said sum of $1229-66; 
which note, thus indorsed down, is the amount of our award ; 
and said note, so indorsed, is held by said Laflin as our said 
award: And in regard to outstanding claims against the firm 
of Laflin & Field, we award and determine, that said Laflin 
pay two thirds thereof, and said Field the other third thereof, 
excepting William Bliss’s account, the whole of which said 
Laflin is to pay: The division of property between the parties 
was made by the parties themselves, after the hearing before us 
commenced: We award that said Field has no claim against 
said Laflin on account of any copartnership with O. D. Ranney: 
_ A duplicate statement of proceedings relating to our award we 
have delivered to each of the parties: We have considered the 
purchase of the Adams property, so called, as a partnership 
transaction, and have adjusted the same, as will appear by said 
statement: All outstanding claims, that have arisen for said 
property, belong to said Laflin to pay, and said property is to 
be held by him: -On the suit and bill in equity between the 
parties, each party is to pay his own costs: The costs of court 
on this award to be taxed by the court.” 

It was assigned for error, (among many other things on which 
the court gave no opinion,) that said award was not certain nor 
final, and that the judgment did not conform to the award as made. 

Jones, for the plaintiff in error. The award is uncertain, in 
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divers particulars. It does not state the amount of Bliss’s ac- _ 
count, nor of the outstanding claims against the partnership, — 

and gives no description of the Adams property. Nor does it 

appear from the award why the $2000 note was “ indorsed 
down.” See Brown v. Hankerson, 3 Cow. 70. Jackson v.— 
De Long, 9 Johns. 43. Waite v. Barry, 12 Wend. 377. Mun- 
ro v. Alaire, 2 Caines, 320. The statement of the arbitrators, 
relating to their proceedings, and showing how they had adjust- 
ed the Adams property, was the award on that matter, and 
should have been returned to the court. The court could not 
know what it was, and therefore could not properly accept and 


confirm it. Kent v. Elstob, 3 East, 20,21. Com. Dig. Arbit- 


rament, I. 5. 

The award is not final. It leaves the note of $2000, re- 
duced by an indorsement thereon, in Laflin’s hands. This is 
no bar to a suit on the note. 

The arbitrators could not have meant that Laflin should have 
judgment on the award ; for they declare that the reduced note 
is their award, and they left that in his hands. 

Porter § Byington, for the defendant in error. A writ of — 
error does not lie in this case. The St. of 1840, c. 87, gives 
an appeal in all cases where matter of law is apparent on the 
record, and thereby repeals $13 of c. 114 of the Rev. Sts., 
which gave a writ of error, and withheld an appeal from judg- 
ments on awards. 4 Mass. 171. 6 Mass. 4. 3 Met. 372. 
And if a writ of error would lie, the plaintiff cannot bring it, 
as he is neither party nor privy to the judgment, and is not in- 
. jured by it. Bac. Ab. Error, B. 2 Tidd’s Pract. (1st Amer. 
ed.) 1053. 1 Archb. Pract. K. B. 209. 2 Saund. 46, note (6.) 
Dale v. Roosevelt, 8 Cow. 338. 

The award is sufficiently certain, and is final. Every matter 
specified in a submission need not appear in the award. It is 
sufficient if it appears, as it does on this award, that all the mat-. 
ters submitted have been adjudicated. Emery v. Hitchcock, 
12 Wend. 156. Gaylord v. Gaylord, 4 Day, 422. Dolbier v. 
Wing, 3 Green]. 421. Peters v. Peirce, 8 Mass. 398. Case 
v. Ferris 2 Hill’s (N. Y.) Rep. 75. Watson on Arb. 108. 
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The meaning of the arbitrators was, that the amount of the 
note, deducting the sum indorsed by them, was the sum which 
they found due to Laflin, and which they directed to be paid 
to him, in full of all demands between the parties. 

Jones, nnreply. The 3d section of the United States bank- 
rupt act, in effect, gives authority to an assignee to bring and 
defend all suits that the bankrupt might bring or defend. See 
Winter v. Kretchman, 2'T: R. 45. The Rev. Sts. c. 114, $ 138, 
give a writ of error in this case; and S¢. 1840, c. 87, does not 
take away that remedy, but merely gives a cumulative remedy 
by appeal. 

Dewey, J. The counsel for the defendant in error insist 
that this writ ought to be quashed as improvidently issued ; and 
for this position they rely upon two objections: 1. That an 
assignee of a bankrupt cannot maintain a writ of error to re- 
verse a judgment rendered against the bankrupt: 2. Thata 
writ of error does not lie in the present case, there being by law 
a right of appeal to this court by the party aggrieved. 

1. To maintain the first point, the defendant relies upon the 
general principle, that no person can bring a writ of error, un- 
less he is a party or privy to the record, or is privy to the judg- 
ment; and it is contended that the assignee does not stand in 
any such relation to this judgment. But we are very clearly 
of opinion that this objection is not well founded. The act of 
1841, establishing a uniform system of bankruptcy, in the 3d 
section, after providing that all the property of the bankrupt 
shall vest in the assignee, further provides as follows: “ And 
the assignee, so appointed, shall be vested with all the rights, 
titles, powers and authority, to sell, manage and dispose of the 
same, and to sue for and defend the same, (subject to the 
orders and directions of such court,) as fully, to all intents and 
purposes, as if the same were vested in, or might be exercised 
by, such bankrupt before or at the time of his bankruptcy de- 
clared as aforesaid.” This, we think, is extensive enough to 
embrace a suit like the present. 

2. Does a writ of error lie upon a judgment of the court of 
«vmmon pleas accepting an award, for an error apparent on the 
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record? By Rey. Sts. c. 114, $18, the authority is directly 
given to any party agerieved by such judgment, to bring a writ 
of error for any error in law or fact, and the supreme judicial 
court are thereupon to render such judgment as the court of 
common pleas ought. to have rendered. ' 

It is then contended, that this provision is abrogated by St. 
1840, c. 87, $ 5, giving “any party, aggrieved by any judgment 
of the court of common pleas founded upon matter of law ap- 
parent on the record,’ the right to appeal to the supreme 
judicial court. It is attempted to maintain this position, by 
enforcing the principle, that a writ of error will not lie where 
an appeal lies, as was settled in Savage v. Gulliver, 4 Mass. 171 ; 
Jarvis v. Blanchard, 6 Mass. 4; and various subsequent cases. 

Assuming that St. 1840, c. 87, $5, applies to cases of judg- 
ments on awards, as we are inclined to think it does, and that 
an appeal may be taken in such cases, for error in matter of law 
apparent on the record; yet we think that this would not de- 
prive the party of his writ of error, if he elected that remedy. 
This latter remedy being given by a previous statute, which is 
not repealed, either expressly or by implication, the remedy 
provided by St. of 1840 is to be considered merely cumulative. 
But further ; it is to be considered that the appeal referred to 
in Savage v. Gulliver, and other cases, was an appeal in the 
broadest form, vacating the entire judgment, and opening the 
case wholly for trial on its merits. It was in reference to such 
an appeal that the rule,now relied upon, was adopted and so 
often applied. . But an appeal for error in matter of law appar- 
ent on the record is a very different proceeding, is limited in 
its purposes, and was doubtless intended merely as a more con- 
venient and simple method of reserving questions of law in 
certain cases, than by resorting to a bill of exceptions. Such 
being the nature of the right of appeal given by St. 1840, c. 87, 
§ 5, we think its provisions would not, in any case, deprive the 
party of the right to his writ of error, if he elect that mode of 
correcting errors in matter of law, rather than the appeal given 
by this statute. 

These objections being found unavailing to the defendant, we 
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are then brought to the consideration of the sufficiency of the er- 
rors assigned by the plaintiff to sustain his writ of error. Various 
objections are taken to the validity of this jadgment, commencing 
with the submission itself, and attaching themselves to every 
stage of the proceedings. Some of them are quite untenable, 
while others, upon which we shall give no opinion, might re- 
quire further consideration, if the result would be affected by 
them; but without reference to other objections than those 
which I shall presently state, the court are of opinion that the 
errors assigned are fatal to the judgment, and that the same 
must be reversed. 

1. The award is void, being imperfect and uncertain as to 
the extent of it, and the final result of the action of the referees. 
lt is so, because, after various recitals of the doings of the 
referees, they further add, ‘‘a duplicate statement of proceed- 
ings relating to our award we have delivered to each of the 
parties: We have considered the purchase of the Adams prop- 
erty, so called, as a partnership transaction, and have adjusted 
the same, as will appear by said statement.” Now, it is very 
clear, that whatever of the doings of the referees, in the matter 
of making their award, is borne only upon the duplicates thus 
delivered to the parties, is not so distinctly set forth in the 
award, as to be acted upon by the court to which the award is 
returned for acceptance. If, upon a submission and award at 
common law, such statements, furnished to the parties, might 
be considered sufficient, as bringing directly to their knowledge 
- the nature and extent of the award; yet such a course of pro- 
ceeding will not do, in a submission under the statute. The 
parties here entered into a submission under the provisions of 
the Rev. Sts. c. 114, by force of which an award has no efficacy 
until accepted by the court of common pleas; and every thing 
that enters into the award must, from the nature of the case, be 
borne upon the award returned to the court ; and if not so done, 
it cannot be legally accepted by the court, and made the foun- 
dation of a judgment against the party to be charged thereby. 

2. The award does not authorize the judgment and execu- 
tion thereon, because, on the face of it, it does not award that 
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Laflin is to recover any sum in money of Matthew D. Field. 
It proceeds to adjust the matters in litigation, which were sub- 
mitted to the referees, by finding that there is due from said 
Field to Laflin the sum of $ 1229-66, and that the note of said 
Field, held by said Laflin, for $2000, ‘“ has been indorsed down 
to the sum of $1229-66 ; which note, thus indorsed down, is the 
amount of our award; and said note, so indorsed, is held by said 
Laflin, as our award ;” thus directing in what manner Laflin is — 
to hold the evidence that Field is indebted to him, but not dis- 
charging the note, nor assuming to cancel it; but, on the con- 
trary, directing it to be retained by Laflin; all which is entirely 
inconsistent with the idea that a judgment is to be rendered 
by the court for so much money, and an execution to issue 
therefor. ‘ 

I am aware that there has been great liberality of practice in 
relation to giving effect to awards, and, contrary to what might 
seem the appropriate office of an award made upon a submis- 
sion under our statute, conditional awards, and awards in rela- 
tion to which no present judgment could be entered, authorizing 
an enforcement of the same by execution, have been sanctioned 
by this court; as in the cases of Commonwealth v: Peepscut 
Proprietors, 7 Mass. 399, and Skillings v. Coolidge, 14 Mass. 
43. If, however, such conditional awards are good, and bind 
the parties, yet they are not the foundation of a present judg- 
ment for money, and an execution to enforce the payment of 
the same. If the present award might have been properly ac- 
cepted, and might have availed the parties, to the extent of 
adjusting their concerns upon the principles stated in the award, 
yet it furnished no sufficient ground for the judgment acta 
rendered thereon. 

These defects, in the present case, are probably attributable 
to the circumstances connected with this submission, and the 
nature of the subjects submitted to the referees. The case was 
dealt with rather as a submission at common law, (which would 
have seemed a form more adapted to the adjustment of the 
various matters to be settled between these parties,) than a sub- 
mission under the statute. But the judgment entered was 
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necessarily under the statute, and was, in the opinion of the 
court, unauthorized by law. 
Judgment reversed. 


Courter Laruin vs. Davin D. Fiexp. 


In an action on a bond for the performance, by a third person, of an award to be made 
on a submission under the Rev. Sts. c. 114, the obligor may defend by showing that 
the award is void, although the court, to which it was returned, accepted and con- 
firmed it, and rendered a judgment thereon, which is not reversed. 


Deston a bond dated July 13th 1840. The condition of 
the bond (after reciting a rule of reference entered into by 
the plaintiff and Matthew D. Field, as set forth in the case of 
Day v. Laflin, ante, 280,) was, that if said Matthew D. Field 
should well and truly abide by, and perform and fulfil, the award 
that should be made under said rule, and pay all such sums as 
should be awarded to be paid to said Cutler Laflin by said Mat- 
thew D. Field, then the obligation should be void ; otherwise, 
should remain in full force. 

The declaration averred the making, and the return to the 
court of common pleas, of the award of said arbitrators, (as set 
forth in Day v. Laflin, ante, 280, 281,) the acceptance thereof 
by said court, the rendition of judgment thereon, for the plain- 
tiffs, for the sum of $1278-84 damages, and $14:10 costs of 
suit, and the failure of said Matthew D. Field to pay the same. 
The defendant pleaded the general issue, and filed a specifica- 
tion of the grounds of his defence. 

At the trial in the court of common pleas, before Cummins, J., 
the defendant objected to the reading of the submission and 
award to the jury, because (among other reasons) of the clauses 
in the award respecting the delivery to the parties of duplicate 
_ statements of the arbitrators’ proceedings relating to their award, 
and the adjustment of the partnership transaction respecting the 
Adams property. (See these clauses, ante, 281.) The de- 
fendant insisted that “such statement, so referred to, must be 
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taken to be, and is, a part of the award; and therefore, what 


was offered by the plaintiff to be read to the jury could not be 


read, unless such statement, so referred to in the award, was 
read also.” The plaintiff offered to show that the statement, 
referred to in the award, if ever delivered to him, was lost; 


and also to show its contents, from which it would appear that — 


it was no part of the award ; and that, so far as said statement 
referred to the Adams property, it sumply showed that the profits 
made on said property (which property had been bought and 
sold by said Laflin, in his own name, and the profits thereof 


claimed by him) had been divided, by the arbitrators, between — 


the parties. 

The judge rejected the evidence, and ruled that the submis- 
sion and award could not be read to the jury. A verdict was 
thereupon taken for the defendant, and the plaintiff alleged ex- 
ceptions to the said ruling. 

Porter & Byington, for the plaintiff. 

Jones, for the defendant. 


Dewey, J. This is an action of debt on a bond executed by | 


the defendant, to secure the performance, by Matthew D. Field, 
of an award under a submission by the plaintiff and said Mat- 
thew D., under Rev. Sts. c. 114, and which is the same sub- 
mission and award stated and considered by the court in Day 
vy. Laflin, ante, 285, 286. It will be perceived that the bond 
is: predicated upon an award made upon a submission under the 
statute, which of course required a valid judgment of the court 
of common pleas, accepting the same; and the proceedings in 
that case having been reversed upon a writ of error, this would 
constitute a good defence to the present action, but for the fact 
that this reversal of the judgment has taken place since the trial 
of this case, and its removal here upon exceptions, duly filed by 
the plaintiff, to the ruling of the court of common pleas in mat- 


ter of law; that court holding that the plaintiff was not entitled | 


to maintain his action. Upon these exceptions, the first inquiry 
is, whether it is competent for the defendant to take the proposed 
objections to the award ; it having passed into a judgment, and 
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this judgment not having then been reversed. And we think 
he might, and that his relation to the award will permit him to 
question its validity, without a reversal. Being neither party nor 
privy to that judgment, he could not sue out a writ of error to 
reverse it. But when a judgment is recovered, contrary to law, 
a third party, who is prejudiced by it, may avoid it, without 
such reversal. Downs v. Fuller, 2 Met. 135. 

There are, we think, sufficient grounds for avoiding the effect 
of this judgment, when relied on to charge the defendant as 
surety for the performance of the award to be made under the 
submission stated in the bond. 1. The award was uncertain 
and imperfect, on the face of it, as to the finding and final de- 
| termination of the matters submitted. And we do not think it 
competent for the plaintiff, by parol evidence, to explain or con- 
trol the award, or to show that the matter contained in the du- 
plicates did not, in fact, substantially vary the award. The 
question on the judgment upon the award must be adjudged by 
the award itself. 2. The award does not find that Matthew D. 
Field should pay any sum of money to Laflin, but leaves it un- 
certain whether the referees award any thing further in the 
matter than to ascertain the amount that shall be indorsed on a 
note held by Laflin against Field ; leaving Laflin to retain Field’s 
note for the balance, on settlement of their various claims. The 
surety became obligated that Matthew D. Field should well and 
truly abide by and perform the award of the referees, and he’ 
has a right to insist upon restricting the effect of this award, and 
the liabilities arising thereon, to the terms of the award as it 
appears upon the face of it. We think the ruling of the court 
- of common pleas was correct, and that a verdict was properly 
taken for the defendant. | 

Exceptions overruled. 
VOL. VI. 25 
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Warren Wueever & another vs. Davin D. Fiexp. 


Where the maker of a promissory note abandons his business and residence, and re- 
moves into another State, before the maturity of the note, the holder, if it be not 
proved that he received the note after the maker’s removal, is not bound, in order 
to charge the indorser, to demand payment of the maker in the State to which he has 
removed ; but he is bound to demand payment at the maker’s last residence or place 
of business within the State where he made the note, if he can find it by the use of 
due diligence. 

When there is no dispute as to the facts, the court is to determine what is due diligence 
in seeking for the last place of business or residence of the maker of a note. 

On the last day of grace, on a note that was dated at New York, where the maker re- 
sided when the note was made, a notary public took the note to the office of F., the 
third indorser, to inquire for the maker and other indorsers, and was told that F. was 
out, but that one H., whose office was near that of F.,might give him information ; 
whereupon the notary went to H.’s office ; but the person who had the charge thereof 
knew nothing of the maker or first two indorsers: The notary then protested the 
note, without making any further inquiry for the maker. Held, in a suit by the holder 
against the third indorser, that due diligence had not been used to find the maker’s 
last place of business or residence in New York, and that the indorser was 
discharged. 


Assumpsit by the indorsee against the indorser of a promis- 
sory note for $1000, dated New York, October 16th 1840, 
signed by John M. Rynex, payable to John Rynex, or order, in 
nine months, and indorsed by the payee, then by Samuel Rynex, 
then by M. D. Field, and then by the defendant. The money 
counts were added. ‘Trial in the court of common pleas. The 
judge, who sat at the trial, made a report thereof, which, so far 
as it related to the points hereinafter decided, was as follows: 

The plaintiffs introduced evidence tending to prove that the 
maker of the note, when it was made, resided in the city of 


New York, and boarded at a hotel; that between that time and - 


the spring of 1841, he abandoned his residence in New York, 
and removed to the State of Illinois, where he had ever since 
resided ; that he had done no business in New York since his 
removal, and was not in the State of New York when the note 
reached its maturity ; that on the day the note was payable, it 
was put into the hands of a notary public, by the agent of the 
plaintiffs, who were then the holders thereof. 

The notary’s deposition, stating his diligence in seeking infor- 
_.mation concerning the maker of the note, was as follows: “1 


“| 
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did not make demand of payment on the maker, because I could 
not find him. I did use due diligence to make such demand. 
I took the note to the office of David D. Field,” [the defendant] 
« No. 20 Wall Street, New York, (said Field being the only 
indorser on said note residing in the city of New York,) to 
make inquiry for the maker and indorsers, and was told by a 
person in charge of the office, that Mr. Field was out, but that 
Mr. D. C. Hall, No. 2 Wall Street, might know. I went to: 
Mr. Hall’s office, but the person in charge knew nothing about 
said maker and indorsers. There being no other indorser, except 
Mr. Field, residing in the city of New York, to whom I could 
apply for information, I protested the note. I did not know 
the maker, and knew not where he lived at the time the note 
was made, nor when it fell due, nor do I know where he 
now lives. I made no other inquiries than I have before 
mentioned.”’ 

Cyrus W. Field, one of the firm of E. Root & Co., deposed 
that said firm had been holders of the note in suit, and that his 
partner, Root, transferred it to the plaintiffs, and that the depo- 
nent told one of the plaintiffs, before the note was due, that the 
maker, as the deponent had been informed, had gone to Illinois ; 
and that he also “told him where he could find out about the 
maker and indorsers.” The said Root deposed that the note 
was transferred by him to the plaintiffs, with his partner’s (C. 
W. Field’s) consent; that he could “ not state particularly when 
said note was transferred, but should say it was in April or 
May, 1841.” 

The defendant contended, Ist, that the plaintiffs were bound 
to present the note for payment at the residence of the maker, 
in Illinois; 2d, that if not bound to do that, they were bound to 
present it at the last place of residence or of business of the 
maker, in the city of New York; 3d, that there was no legal 
evidence, proper to .be submitted to a jury, of the plaintiffs’ 
having used due diligence to find the last place of the maker’s 
residence or business, in New York. 

The plaintiffs denied that the maker of the note ever had any 
place of business in New York ; and much evidence was intro- 
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duced, by both parties, on that point. The court proposed to 
instruct the jury, “that if the maker had left the State of New _ 
York, for several months before the note fell due, and had 
entirely abandoned his residence and his business there, and 
was not in the State when the note became mature, no demand 
at any place was necessary in order to charge the indorser 
The court, however, proposed to the parties that three other 
questions should be submitted to the jury, for them to pass 
upon: 1. Had John M. Rynex ever any place of business in 
New York? 2. If he had, did the notary aforesaid use due dili- 
gence to find where that place of business was? 3. Did the said 
notary use due diligence to find the last place of residence of said 
John M. Rynex in New York? ‘This was assented to by the 
counsel for the respective parties, and, after argument upon all 
these questions, the case was submitted to the jury, with the in- 
structions, before stated, and with directions to examine the testi- 
mony in reference to the questions so submitted to them, and be 
prepared to answer them when they should return their verdict.” 
The verdict was for the plaintiffs; and when it was returned, 
“the court asked the jury if they had passed upon the questions 
submitted to them, and they replied that they had found that 
the maker of the note never had any place of business in New 
York, and: that the notary had used due diligence in endeavor- 
ing to find his last place of residence there. ‘The verdict was 
then recorded.” : 
The defendant alleged exceptions to said rulings and instruc- 
tions. 
Jones, for the defendant. The ruling of the court below, 
that no demand on the maker was necessary, cannot be sup- 
ported. The plaintiffs knew that the maker had removed to 
Illinois; and if they had not known, it was their business to 
inquire, and to give proper directions to their agent. Bayley 
on Bills, (2d Amer. ed.) 198. Anderson v. Drake, 14 Johns. 
117. Granite Bank v. Ayers, 16 Pick. 394. Colt v. Barnard, 
18 Pick. 260. The notary’s ignorance of the maker’s residence 
cannot avail the plaintiffs. Preston v. Daysson, 7 Louisiana R. 
7. As the maker removed to Illinois before the plaintiffs ob- 
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tained the note, demand should have been made on him there. 
M’Gruder v. Bank of Washington, 9 Wheat. 598. The in- 
dorsement of a note is like the drawing of a bill. ‘The indorser 
is a drawer, and the maker is the acceptor. ‘The indorsee 
is bound to apply to the maker of the note; he takes it upon 
that condition ; and therefore must, in all cases, know who he 
is, and where he lives.” Per Lord Mansfield. 2 Bur. 676, Hey- 
lyn v. Adamson. ! 
But if demand in Illinois was not necessary, yet presentment 
and demand should have been made at the promisor’s last place 
of residence in New York. Hepburn v. Toledano, 10 Mar- 
tin, 643. Central Bank v. Allen, 4 Shepley, 41. Lehman v. 
Jones, 1 Watts & Serg. 126. Bayley on Bills, (2d Amer. ed.) 
199, 200. Glen on Bills, 161. 1 Bell’s Com. (4th ed.) 324. 
1 Pardessus; $$ 421 —424. Poth. du Contrat de Change, $ 146. 
Bravard-Veyriere, 92. Code de Commerce, § 173. Nouguier 
des Lettres de Change, $ 247. ‘This rule, of course, does not 
obtain, when the holder cannot ascertain the maker’s last place 
of residence or business ; yet due diligence to ascertain it is re- 
quired. Chit. on Bills, (6th ed.) 165, 2138. Duncan v. M? Cul- 
lough, 4S. & R. 480. Otis v. Hussey, 3 N. Hamp. 346. 
And when the facts respecting diligence are agreed, or where 
they are all before the court, as they are in this case, in the no- 
tary’s deposition, it is a question of law, whether such diligence 
has been used; and the finding of the jury on that matter 
avails nothing. Bank of Columbia v. Bank of U. States, 1 Pet. 
578. Remer v. Downer, 23 Wend. 620. 1 U.S. Digest, Bill 
of Exchange, 1382. Tindal v. Brown, 1 T. R.167. The facts 
sworn to by the notary show that due diligence was not used. 
Beveridge v. Burgis, 3 Campb. 262. 4 8. & R. and 3 N. 
Hamp. ubi sup. Stuckert v. Anderson, 3 Whart. 116. Gran- 
ite Bank v. Ayers, 16 Pick. 394. | 
Byington, for the plaintiffs. The ruling of the judge was 
right. Cummings v. Fisher, Anthon, 5. Putnam v. Sullivan, 
4 Mass. 53. Hale v. Burr, 12 Mass. 88. Dennie v. Walker, 
7 N. Hamp. 200. Howe v. Bowes, 16 Fast, 112. Story on 
Bills, $$ 327, 352° The case of M’Giruder v. Bank of Wash- 
2 * 
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ington, 9 Wheat. 598, only decides that where the maker re- 
moves into another State, demand at his former domicil is suffi- 
cient to charge the indorser; not that a demand is necessary, 
in such case. : 

The plaintiffs were not bound to go to Illinois to demand 
payment, even if they knew, when they took the note, that the 
maker was there. The case of Colt v. Barnard, 18 Pick. 260, 
does not show that they were so bound. The note, in that 
case, was overdue when it was indorsed, and the maker had 
then absconded. | 

It is a mixed question of law and fact, whether due diligence 
has been used to find the maker’s residence, and when the jury 
have passed upon the question, the court will not interpose, ex- 
cept on a motion for a new trial on the ground that the verdict 
is against the evidence. No such motion has been made in this 
case. Stuckert v. Anderson, 3 Whart. 116. Browing v. Kin- 
near, Gow’s R.81. Bateman v. Joseph, 12 East, 433. Tindal 
v. Brown, 1 'T. R. 167. 

Wipe, J. At the trial of this cause, several exceptions were 
taken to the rulings of the court, and to the instructions given 
to the jury ; and the first question to be considered is that which 
is raised by the exception taken to the instruction, that if the 
maker of the note had left the State of New York, several 
months before the note fell due, and had entirely abandoned 
his business and his residence there, and was not in the State 
when the note came to maturity, no demand, at any place, was 
necessary. ; 

The defendant’s counsel contends that this part of the in- 
structions is erroneous, on two grounds: In the first place, it 
has been argued, that a demand should have been made on the 
maker of the note, in Illinois, because he had his residence 
there, as it is alleged, at the time when the note was indorsed 
to the plaintiffs. But as the time of the indorsement, and the 
time of the removal of the maker of the note to Illinois, are 
not ascertained by the evidence, this ground of exception fails. 

The second ground of exception is, that a demand should 
have been made at the maker’s last place of residence in the 
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city of New York, unless it could be clearly proved that the 
plaintiffs had made reasonable inquiries, unsuccessfully, to as- 
certain the same. And on this ground, we are of opinion that 
the exception is well sustained. ‘The general rule is, that, to 
charge the indorser of a promissory note, a personal demand on 
the maker is to be made; or if he be not found where he ought 
to be found, and no place of payment is specified, a demand at 
his place of abode, or place of business, is sufficient. But if, 
after making the note, he removes to another place within the 
State, the demand should be made at his new domicil. And 
if he removes into a foreign country or another State, a demand 
at his new place of residence is not required; as was decided 
in M’Gruder v. Bank of Washington, 9 Wheat. 598. 

Whether there may not be exceptions to the rule there laid 
down, is a question which it is not necessary to decide in the pres- 
ent case. But it would seem reasonable, that when the maker 
of a note, before it falls due, removes into another State, and 
acquires a new domicil in a town or place adjoining his former 
place of residence, or near thereto, the demand should be made 
at his new domicil. Bayley on Bills, (2d Amer. ed.) 198, 200. 
Story on Bills, $$ 351, 352. Anderson v. Drake, 14 Johns. 
117.. Lowisiana State Ins. Co. v. Shamburgh, 14 Martin, 511. 
However this may be, such a demand was not necessary in the 
present case ; but it should have been made at the maker’s last 
place of residence in New York ; and the plaintiffs were bound to 
make diligent inquiries to ascertain it. ‘This we consider indis- 
_ pensable; and as the jury were not so instructed, but, on the 
contrary, were instructed that no demand, under the circum- 
stances stated, was necessary, the defendant is entitled to a new 
trial, notwithstanding the finding of the jury that the notary had 
used due diligence in this respect. What amounts to due dili- 
gence, there being no dispute about facts, is a question of law 
for the court to decide; and we are of opinion that the facts 
proved do not amount to due diligence on the part of the plain- 
tiffs. It was their duty to inform the notary of whom to make | 
inquiry, and where the persons to be inquired of might be found. 
And it cannot be doubted, that if inquiries had been made of 
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the payee or the other indorsers, the maker’s last place of resi- 
dence in New York might have been ascertained. 

For these reasons, without considering the other quéstions 
discussed by counsel, we are of opinion that the defendant is 
entitled to a new trial, as, on the evidence reported, we think 
this action cannot be maintained. 

New trial ordered. 


SamueL Cruarkx vs. Georce H. Pueups and others. 


Where, upon the payment of usurious interest on a note given for money lent, the 
note is cancelled, and a new one taken for the principal, without any agreement con- 
cerning future interest, the maker, when sued upon the second note, is not entitled, 
under the Rey. Sts. ¢c. 35, § 2, to any deduction on account of the usurious interest 
formerly paid. 

Assumpsit by the payee against four makers of a joint and 
several promissory note. The case was submitted to the court 
on a statement of facts, as follows: “In the spring of 1838, 
George H. Phelps and Matthew D. Field, copartners, negotiated 
a loan for $2500 with the plaintiff, and then gave him a note, 
signed by them and the two other defendants, for that sum, pay- 
able in one year, with interest. Phelps & Field, at that time, 
received from the plaintiff, as the consideration of said note, 
$ 1867-75, in cash, and the plaintiff’s note to them for $632°25. 
It was verbally agreed between the plaintiff and the said Phelps 
& Field, when said loan was made, that Phelps & Field 


should pay the plaintiff interest, at the rate of eight per cent. 


per annum, upon the said sum of $2500. At the expiration — 


of the year, the promisors and the plaintiff met; interest on the 
said note of $2500 was computed at eight per cent.; and the 
amount thus ascertained, being $200, was paid by the said 
Phelps & Field to the plaintiff, and a new note was given for 
the sum of $2500, being the amount of the original loan. 
This payment was made in pursuance of said verbal agreement ; 
and this last note is the subject of the present suit. 

«The defendants have filed a specification of the grounds of 
- their defence, one of which is usury. 
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“Upon these facts such judgment is to be entered as the 
court shall direct.” 

Porter, for the plaintiff. In Butterfield v. Kidder, 8 Pick. 
512, at was held, under St. 1783, c. 55, that a verbal agreement 
to pay usurious interest did not vitiate a note given for money 
lent; and this case was recognized in Dunscomb v. Bunker, 
2 Met. 11. Under the same statute, it was also decided, that 
where usurious interest was not reserved when the loan was 
made,.a note given for the money was not rendered void by a 
subsequent taking of usurious interest. Gardner v. Flagg, and 
Thompson v. Woodbridge, 8 Mass. 101, 256. And a new note, 
given for the original debt, was not tainted with usurious inter- 
est ‘paid on the note first given, though such interest was paid 
in pursuance of an agreement made at the time of the loan. 
Chadbourn v. Watts, 10 Mass. 121. See also Little v. Rogers, 
1 Met. 108. Barnes v. Hedley, 2 ‘Taunt. 184. Pollard v. 
Scholy, Cro. Eliz. 20. Chit. Con. (5th Amer. ed.) 705. 

How then is the case at bar affected by the Rev. Sts. ¢. 35? 
By §$ 2, a contract for the payment of money with more than 
6 per cent. interest is not rendered void; but “in any action 
brought on such contract, the plaintiff shall forfeit threefold the 
amount of the whole interest reserved or taken.’ 'The present 
suit is upon a contract (note) on which usurious interest has 
neither been reserved nor taken. No forfeiture has been in- 
curred, and no deduction is to be made from the amount of 

the note. 

Wells, for the defendants. Under St. 1783, c. 55, the note 
in suit would have been infected with usury, and void; usurious 
interest having been “taken,” if not “reserved.” 1 Met. 399. 
Chit. Con. (5th. Amer. ed.) 706, 709. Bridge v. Hubbard, 15 
Mass. 96. Hammond v. Hopping, 13 Wend. 509, & seq. Ftob- 
erts v. Trenayne, Cro. Jac. 507. Glisson v. Newton, 1 Hayw. 
336. Warren v. Crabtree, 1 Greenl. 167. Tuthill v. Davis, 
20 Johns. 285. Preston v. Jackson, 2 Stark. R. 237. Ord on 
Usury, 84-86. And the same construction should be given to 
the words “reserved, taken or received,” in Rev. Sts. c. 35, $ 2. 
The rule, that no guise or shift shall enable a man to take more 
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than the legal interest on a loan, (2 Doug. 740; 3 Met. 211, 
2 Pet. 537; 7 Barn. & Cres. 458 ;) is as applicable to the Rev. 
Sts. as to St. 1783. 

Dewey, J. The case of Butterfield v. Kidder, 8 Pick.512, 
is a direct authority to the position, that under St. 1788, c. 55, 
if a borrower of money gave his promissory note for its repay- 
ment, with lawful interest, a verbal agreement, made at the 
time of giving such note, to pay usurious interest thereon, 
did not vitiate such note. If usurious interest was not paid 
under such verbal stipulation, it had no effect; if paid, it sub- 
jected the receiver to the penalty or liabilities provided in other 
cases of the receipt of usurious interest. I am aware that this 
decision is at variance with the rule adopted in some of our 
sister States. , 


a ee ne a ee Y 


In the earlier cases of Gardner v. Flagg, and Thompson v. 
Woodbridge, 8 Mass. 101, 256, it was held that the subsequent 
receipt of usurious interest upon a contract, where such interest 
was not originally stipulated for, would not render such contract 
void, but subjected the party receiving such usurious interest to 
the penalty provided by the statute. See also Chadbourn v. 
Watts, 10 Mass. 121, where, in the case of a new note given 
for the balance of a debt on which usurious interest had been 
paid, it was held not to be tainted with usury. These cases, 
however, arose on the former statute regulating interest and the 
taking of usury; and hence it becomes necessary to consider 
the question as presented under the Rev. Sts. c. 35. This lat- 
ter statute has, in some points, very materially changed the law 
as to the effect of usurious interest being taken or reserved 
upon contracts. Such contracts are no longer void absolutely, 
but, for the protection of the borrower, it is provided that in 
case of an action being brought upon such contract, the debtor 
shall be entitled to have a deduction therefrom of threefold the 
amount of the whole interest, and a judgment for his costs ; or, 
in case of the payment of the note or contract, he may, by an 
action of debt or bill in equity, recover back threefold the amount 
of the interest paid. . 

The note first given by the present defendants, for the loan, 


SEPTEMBER TERM 1843. 299 


Kilborn v. Lyman. 


did not include any usurious interest. If that note was tainted 
with usury, it was by the receipt of usurious interest subsequent- 
ly; and the subsequent payment of eight per cent. for the 
annual interest, would, if that note had been sued, have pre- 
sented the question raised upon the construction of Rev. Sts. 
c. 35, $2; and whether the words, where “a greater rate of 
interest has been directly or indirectly reserved, taken or re- 
ceived,’ would not embrace the case of subsequent payments 
of usurious interest, where the same was not actually reserved 
in the contract, or originally stipulated for; although, under the ° 
former statute, such payment of usurious interest would not have 
vitiated the note. But if the construction of the revised stat- 
utes be as the defendants contend, the first note was cancelled. 
The defendants gave a new note for the original sum borrowed, 
and in this new note no usury was included, nor has any been 
paid thereon. The payment of eight per cent. for the loan of 
$ 2500, for the first year, was usurious, and the defendants might 
have availed themselves of the statute provision to obtain proper 
redress by action of debt, or bill in equity. But the case pre- 
; sented furnishes no ground to claim a deduction for usurious 
interest taken or reserved on the present note. 


Epwarp Kizsorn vs. JosepH Lyman. 


An assignment of a debtor’s property, under the insolvent act, (St. 1838, c. 163,) does 
not dissolve an attachment thereof, which was made before the passing of the act. 


Tuts action, which was trespass upon the case against the 
sheriff of Hampshire, was submitted to the decision of the 
court upon the following facts agreed : 

The plaintiff, on the 28th of November 1837, sued out a writ 
uf attachment in an action against Luther Clapp, returnable to 
the court of common pleas in this county, at the February term 
1838, and delivered the same to William H. Mosely, a deputy 
of the defendant, with directions to attach the property of said 
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Clapp. On the.9th of December 1837, said Mosely returned 
on said writ, that he had attached all the personal property of 
said Clapp, consisting of household furniture and merchandize, 
sufficient to satisfy ‘the demand set forth in said writ, and 
had given him a summons for his appearance at said court. 
The plaintiff’s said action was entered at said court, and was 
afterwards carried to the supreme judicial court, in which, at 
the September term 1841, the plaintiff recovered judgment 
against said Clapp for $858-97, damages, and $74:84, costs 
of suit. Execution issued on said judgment, on the Ist of Oc- 
tober following, and on the next day the plaintiff offered said 
execution to the defendant, and requested him to take and col- 
lect it; informing him that his deputy, the said Mosely, had 
attached property on the original writ, and showing him a copy 
of said Mosely’s return on said writ. The defendant, for rea- 
sons hereinafter stated, refused to receive or collect said exe- 
cution. The plaintiff, on the same day, (being within 30 days 
after rendition of said judgment, ) delivered said execution 
to A. Wright, then one of the defendant’s deputies, and in- 
formed him that said Mosely had attached property sufficient to _ 
secure the judgment, showed him a copy of said Mosely’s return, 
and directed said Wright to secure and collect the amount of 
said execution. But said Wright, for the reasons hereinafter 
stated, instead of seizing the property which was attached on 
the original writ, returned on said execution, on the 21st of Oc- 
tober 1841, that he had made diligent search for the goods and 
chattels of said Clapp, and for the household furniture and 
merchandize of said Clapp, and could find none; and that, being 
directed by the plaintiff not to commit said Clapp on said exe- 
cution, he therefore returned the same wholly unsatisfied. 
Before the rendition of the abovementioned judgment, said 
Clapp had petitioned for the benefit of the insolvent act of 
1838, and his property had been assigned, as is by said act 
directed, and he had received his discharge under the same. 
When said execution was offered to the defendant for service, 
he. said he would take it and arrest the body of Clapp, but 
would not take the property attached, because the attachment 
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had been dissolved by the process under the insolvent act. 
The plaintiff refused to authorize the defendant to arrest the 
body of Clapp, and the defendant refused to take the execution. 
At the time of the attachment on the original writ, the said 
Mosely, without any direction from the plaintiff, delivered the 
attached property to two persons of apparent responsibility, and 
took their receipt therefor. ‘The property was then delivered 
to the debtor, and was by him consumed and disposed of, be- 
fore judgment was rendered in said action; and before said 
judgment was rendered, the persons who gave their receipt to - 
Mosely, as aforesaid, had become insolvent. When the execu- 
tion was delivered to said Wright, he procured said receipt, and 
made a formal demand on the persons who signed it, for the 
attached property. ‘They declined to do any thing in relation 
to the same, and he therefore made return on the execution, as 
above stated. ‘There was, at that time, no visible property of 
said Clapp, which could have been seized on the execution. 
Briggs & Lanckton, for the plaintiff. The 25th section of 
St. 1838, c. 163, saved all rights which had accrued to any per- 


-son by virtue of preéxisting provisions of law. The attach- 


ment, in the present case, was made before the passing of that 
statute, and a right had accrued to the plaintiff, which was 
saved by that section. So Putnam, J. says, in Bigelow v. 
Pritchard, 21 Pick. 175. In Smith v. Bradstreet, 16 Pick. 
265, 266, Shaw, C. J. says an attachment of real estate consti- 
tutes a lien, a real interest in the land, which may be followed 
up to a perfect title. In Norton v. Babcock, 2 Met. 510, an 
attachment was held to be an incumbrance on land, within the 
meaning of a covenant against incumbrances. And Clapp 
could not have sold the property which was attached by Mosely, 
except as subject to the attachment. There are numerous cases 
in Which this court has declared that an attachment is a lien; 
and a lien, by its very definition, is a “‘right” of detaining the 
property of another, till some demand be satisfied. 

In Grant v. Lyman, 4 Met. 470, the attachment was made 
after the passing of S?. 1838, c. 163, and was dissolved by vir 
tue of te provision in $ 5; there being no saving, in $ 25, of 
such an attachment. 

26 
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Wells, for the defendant. The 5th section of St. 1838, c. 163, 
in express terms, declares that an assignment of a debtor’s 
property, though it may be attached, shall dissolve the attach- 
ment. By the Rev. Sts. c. 2, § 6, words in a statute are to be 
construed and understood according to the common and ap- 
proved usage of the language ; but technical words, and words 
that have acquired a peculiar meaning in the law, are to be 
construed and understood according to such peculiar meaning. 
Is an attachment a “right,” under § 25 of St. 1838, c. 163, or 
isita remedy? In Grant v. Lyman, 4 Met. 475, an attachment 
~was said by the court to “belong to the matter of remedy,” 
which was regulated by the lex loci. That case seems to be 
decisive of the present. | 

The opinion of the court was given at May term 1844, — 

Dewey, J. The case of Grant v. Lyman, 4 Met. 470, differs 
from the present in the material fact, that there the action was 
founded upon a supposed neglect of the deputy sheriff, in not 
keeping, and seizing on execution, goods and chattels that had 
been attached upon a process issued subsequent to the St. of 
1838, c. 163; while, in the present case, the attachment was 
made before the passage of that act. The language of the 
5th section of the act 1s very broad in its provisions as to the 
vesting of all the property of the debtor in his assignee; and it 
is directly provided that such shall be its effect, “although the 
same may then be attached on mesne process as the property 
of said debtor ; and such assignment shall be effectual to pass 
all the said estate, and dissolve any such attachment.” This 
provision would clearly dissolve any existing attachment of the 
property of the insolvent debtor, unless it can be shown that 
the particular case is, for special reasons, to be taken out of the 
operation -of this section. It was attempted to do so in Grant 
v. Lyman, by showing that in fact no effectual attachment was 
made, inasmuch as the officer left the property in the possession 
of the debtor, taking an accountable receipt of a third person 
therefor; and that the property, so returned as attached, was 
either consumed or disposed of by the debtor anterior to the 
proceedings in insolvency, so that no portion of the same passed 
to the assignee. In this respect, the case of Grant v. Lyman 
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is like the case at bar, and, to that extent, is an authority bear- 
ing upon the present case. And we should hold now, as we 
did in that case, that if the attachment was dissolved, whatever 
might be the form and manner of making it, all the conse- 
quences of such dissolution must follow; and this would have 
discharged the defendant from all liability. 

But the plaintiff insists, that there was no such dissolution of 
the attachment in the present case. ‘To sustain this position, 
he relies upon $ 25 of St. 1838, c. 163, which section is as fol- 
,ows: “ All the provisions of law inconsistent wit! the provisions 
of this act are hereby repealed; saving all rights which have 
accrued to any person by virtue of the same, which shall be 
judged and decided upon in the same manner as if this act had 
not been passed.” 

What is the effect of this provision, and to what rights has it 
reference? The language used is general, and the cases em- 
braced within the scope of its provisions are those in which rights 
had accrued to parties before the passing of the act. But are 
attachments on mesne process rights in the attaching creditors, 
within the purposes of this saving clause ? 

This subject was alluded to in the case of Bigelow v. Pritch- 
ard, 21 Pick. 169, in which it was said by Putnam, J., that 
rights acquired under attachments made prior to the time when 
the St. of 1838, c. 163, took effect, would have been protected 
by $25 of that act. If this question had been necessarily 


raised in that case, this opinion would be directly in point, and 


furnish a strong authority for the decisidn of this case. But the 
attachment in that case was made after the law took effect, 
upon a cause of action that accrued before, and the party claim- 
ing under the attachment contended that the right of making a 
valid attachment was, as respects all contracts made before the 
passage of the act, a vested right, which could not be constitu- 
tionally taken away by an act of the legislature; and this was 
the real question decided in the case. The further suggestions 
which have been cited, are therefore not to be taken as an au- 
thoritative decision. 'The present case necessarily brings us to 
the question, whether an attachment of property creates a right 
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in the patty making the attachment, within the provisions of 
§$ 25, already cited. The plaintiff’s attachment was made, 
it will be recollected, before the passing of St. 1838, c. 163; 
and if such attachment is embraced in the saving clause in § 25, 
then, of course, it was not dissolved by the general provisions 
of the act, which affect attachments, and declare that the as- 
signment of the property of an insolvent debtor under that act 
shall dissolve any attachment of the same. 

In the general language in which we speak of rights and 
remedies, an attachment would doubtless be classed with the 
latter. It is. one of those statute privileges conferred upon 
creditors, which exist at the will of the legislature, as a part of 
our system of jurisprudence, and which might be wholly abro- 
gated without any violation of the constitutional provision pro- 
hibiting the passage of laws “impairing the obligation of con- 
tracts.” The question, in the light in which we view it, as 
presented in the present case, is not so much a question of 
power in the legislature to dissolve existing: attachments, as of 
the real purpose and design of the provision in $ 25 of the in- 
solvent act. Was it not intended, by this saving clause in that 
section, to protect all interests acquired by attachments already 
made? Were they not rights, within the fair and reasonable 
meaning of that section? This question leads to the further 
inquiry as to the nature of the lien acquired by an attachment, 
and whether it creates any real interest in the property attached. 
This subject has been much discussed in reference to the saving 
clause in the United States bankrupt law of 1841. It has also 
been considered by this court, in the case of the Receivers of the 
Phenix Bank v. Hamilton Bank, praying for an injunction and 
dissolution of an attachment ; a case decided in Suffolk, (March 
term 1844,) and to which i refer for a more full presentation 
of our views upon this point. We are satisfied, from an exam- 
ination of the various statutes of this Commonwealth, and the 
judicial decisions applicable to the subject, that from a very 


early period, and down to the present time, attachments have. 


been considered and treated as liens, having attached to them, 
of course, their peculiar character of conditional liens, and liable 


| 
| 
‘ 
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to be defeated by various contingencies which may prevent any 
recovery of judgment or levy of execution. We are of opinion 
that. an existing attachment made before the passage of St. 1838, 
c. 163, is within the saving clause of $ 25, and therefore that 
the proceedings in insolvency did not cause a dissolution of the 
attachment, in the present case. Such being the case, the lia- 
bility of the defendant for the neglect of duty on the part of his 
deputy, is well established, and judgment must be rendered for 
the plaintiff. 


Marruias R. Lancxron vs. Nosue K. Wo.wcort. 


Where A. signs a note with B., as his surety, and B. afterwards executes a mortgage to 
the payee for securing payment of the note, and A. becomes insolvent, the payee 
cannot prove his whole debt against A. under St. 1838, c. 163, but must deduct the 
value of the mortgage, and be admitted as a creditor for the residue of the debt, in the 

’ manner prescribed, by § 3 of that statute, for creditors who have a mortgage or pledge 
of the property of “ the debtor.” 


Tuts was an appeal, by the assignee of John Royce, an 
insolvent debtor, from an order of a master in chancery, that a 
certain dividend of the estate and effects of said Royce should 
be paid by the appellant to N. K. Wolcott, the appellee. The 
case came before the court on the following agreed statement: 

« The appellee’s claim against Royce is a judgment recovered 
against U. Mallory, J. Royce and K. Kent, on two notes given 
by them on the 10th of April 1839, amounting to about $600. 
‘The notes were given for the sole benefit of said Mallory ; the 
said Royce and Kent being mere sureties. On the 20th of 
April 1839, said Mallory mortgaged land to said Wolcott, of the 
value of $500, to secure payment of said notes. Wolcott 
commenced suits on said notes and mortgage, returnable at the 
February term, 1842, of the court of common pleas, and con- 
ditional judgment was then and there rendered on the mortgage. 
Judgment was rendered, in the suit on the notes, at June term 
1842. Execution issued, for possession of the mortgaged 
premises, on the 4th of July 1842, but was not put into an 
cfficer’s hands. On the 3d of March 18438, an alias execution 
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issued, on which an officer returned, that on the lst of May 
1843 he caused the plaintiff (Wolcott) to have full seizin, &e. 


‘Mallory, Royce and Kent are all insolvent, and have re- | 


ceived their discharges under St. 1838, c. 163. 

‘“‘'The appellee claims to be allowed to prove his whole debt, 
and have his dividend on the whole sum, against the estate of 
Royce. The assignee (the appellant) insists that the mortgage 
be first applied in liquidation of the debt, and the balance only 
be allowed against the estate of Royce; or that the appellee 
release and deliver up to the assignee the mortgaged property ; 
and that otherwise the appellee ought not to be allowed to 
prove any part of his debt against said Royce. 

“The master allowed the debt of the appellee, amounting to 
$631-28, and by the first decree of distribution, the assignee 
was directed to pay $262-07, in part of the aforesaid sum.” 

Lanckton, pro se. 

Kellogg, for the appellee. 


Suaw, C. J. The facts in this case, as we understand them, 


are as follows: Mallory, Royce and Kent gave their notes to 
Wolcott, to the amount of about $600; probably, jointly and 
severally, but this is not stated. A few days after the notes 
were made, Mallory gave Wolcott a mortgage on an estate 
worth about four fifths the amount of the debt. It is stated in 
the facts agreed, that Mallory was the principal debtor, and 
that Royce and Kent were sureties. This fact does not appear 
to the court to be of much importance, because, as to the cred- 
itor, all were debtors unconditionally, and to the full amount. 


On this mortgage the creditor brought his action to foreclose, — 


had his conditional judgment, and in due time took out his writ 
of seizin, by which he was put into actual possession. In this 
state of things, Royce being an insolvent debtor, the creditor 
claims to prove his whole debt against Royce’s estate, and take 


a dividend thereon, without deducting any thing on account of — 


the mortgage, and to hold the whole of the mortgage, for the 
balance, if any should remain unpaid. The court are of opinion 
that he must first deduct the value of the mortgage, to be 
ascertained either by a sale or appraisement, and can prove only 
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ee 


for the balance. The case is within the spirit, if not within the 
letter, of the insolvent act. The provision is, St. 1838, c. 163, 


$8, that “when any creditor shall have any mortgage or 


pledge of any real or personal estate of the debtor, for securing 
the payment of any debt claimed by him, the property, so held 
as security, shall, if he require it, be sold, and the proceeds ap- 
plied towards the payment of his debt, and he shall be admitted 
as a creditor for the residue thereof, if any.” If the term 
“debtor,” in this sentence, is necessarily to be limited to the 
insolvent debtor whose estate is in the progress of settlement, as 
is contended for the appellee, then this case is not within the 
letter of it, because the mortgage was not made by Royce, the 
insolvent. But it is equally consistent with the manifest equity 
and policy of the statute, to construe it to mean any person 
liable for the debt. When two or more persons are jointly 
lable for the same debt, a payment by one is a discharge pro 


_ tanto of the co-debtors. If Mallory had paid part of the debt, it 


would have enured to the benefit and discharge of Royce and 
Kent, as well as his own. Had the creditor foreclosed the 
mortgage made by Mallory, it would have had the same effect, 
to the extent of its value. Now, it is a general rule of equity, 
that where a final settlement is to be made, as in cases of bank- 
ruptcy or insolvency, all mutual accounts shall be balanced ; 
that a pledge of property, held as security for a debt, shall be 
deemed in the nature of set-off or payment, an extinguishment 
pro tanto ; and the balance only is the actual amount to which 


the creditor has trusted to the personal responsibility of the 


debtor ; and it is for that sum only, that he can come in pari 
passu with other creditors, who have relied on the same respon- 
sibility. If the debt is reduced and diminished, by a pledge 
thus given by one of the debtors, it is equally reduced, as 
against the co-debtors ; if the creditor hold a mortgage made 
by either of the debtors, it is within the equity, if not the letter, 
of the statute, and its value must first be deducted. The 
general principle, independently of the statute, was affirmed, 
and well explained and illustrated, in the case of Amory v. 
Francis, 16 Mass. 308, cited by the appellant. 
Ordered accordingly 
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Presipent, Directors, &c. or THE Lez Bank vs. AMBROSE 
Spencer @& another. 


When a note, made payable at a bank, is not at the bank when it falls due, and no de- 
mand is then made on the maker, the indorsee cannot charge the indorser by giving 
him seasonable notice of non-payment, although the maker had previously told the 
indorsee that it would be useless to send the note to the bank, because he could not 


pay it. 


Assumpsit by the indorsees against the indorsers of a prom- 
issory note, signed by Phelps & Field, dated February 12th 


1840, and payable to the defendants, or their order, in 60 days, — 


at the Phoenix Bank in New York. 

At the trial in the court of common pleas, the plaintiffs ad- 
mitted that the note was not at the Phoenix Bank at the time of 
its maturity, and that no demand upon the makers was made 
at that time; but the plaintiffs introduced evidence tending to 
prove that Phelps & Field, at that time, had no funds in that 
bank, and that before the note fell due, Field, one of the prom- 
isors, called on the plaintiffs’ cashier, and told him it would be 
of no use to send the note to New York, as the makers could 
not pay it; and that the plaintiffs gave notice to the defendants, 
on the last day of grace, of the non-payment of the note. 
Whereupon the plaintiffs contended, that if the makers, after 
the note was given, and before it fell due, waived a demand on 
themselves at the place designated in the note, or at any other 
place, and, in consequence of such waiver, the plaintiffs had 
omitted to make such demand, the defendants, although not 


parties, nor assenting to such arrangement, were bound by it, — 


and bound to the plaintiffs to the same extent as if the note had 
been sent to the Phoenix Bank, and there regularly protested for 
non-payment. But the court ruled otherwise, and a verdict 
was returned for the defendants. The plaintiffs alleged ex- 
ceptions to this ruling. 

Porter, for the plaintiffs, admitted that the promisors’ waiver 
of presentment and demand does not bind the indorsers, if they 
do not receive notice of non-payment; but he submitted that it 
was otherwise when such notice is given to them. If a demand 
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_be such as binds the maker, it is of no importance to the 


indorser, whether it is or is not conformable to the general rules 
of law. And where no demand can be made, the indorser 
is nevertheless held to pay, on notice. The same reason would 
seem to apply to the case at bar. Chit, on Bills, (10th Am. ed.) 
359, note (4.) Whitwell v. Johnson, 17 Mass. 449. Hale v. Burr, 
and State Bank v. Hurd, 12 Mass. 86,172. Oriental Bank v. 
Blake, 22 Pick. 206. Bank of America v. Woodworth, 18 
Johns. 315, and 19 Johns. 413. Herring v. Sanger, 3 Johns. 
Cas. 71. Saunderson v. Judge, 2 H. B. 509. Bayley on Bills, 
(2d. Amer. ed.) 208, 209. 

Byington, for the defendants. 

Suaw, C.J.* The court are of opinion that the direction 


of the court of common pleas was right, that the defendants 


were not liable as indorsers. The note was payable at the 
Phoenix Bank, and unless presentment and demand were made 
there, at the maturity of the note, the defendants, who were 
only conditionally liable, in case of its dishonor, were not bound. 
Woodbridge v. Brigham, 13 Mass. 556. ‘This was admitted by 
the plaintiffs’ counsel to be the general rule; but he relied upon 
an exception, arising from the fact, that one of the promisors 
had formally called on the plaintiffs, and informed them that it 
would be useless to present the note at the bank, as they could 
not pay it. However this might affect the rights of the promi- 
sors, we think it did not alter the conditional obligation of the 
indorsers, and make them responsible without any presentment 
‘whatever. The authority mainly relied on for the plaintiffs is 
that of Whitwell v. Johnson, 17 Mass. 449. That case decides 
nothing more than this; that when a note is not in terms made 
payable at any place, if the promisor appoint a place at which 
demand may be made, a demand at such place, and neglect of 
payment, is a dishonor, upon which the indorser, having due 
notice, will be liable. The court, in giving their opinion in that 
case, state in terms, that if there had been no demand, the in- 
dorser would not be liable. The declarations of one of the 
anakers, that if the note were sent to the bank, they could not 


* Dewey, J. did not sit in this case 
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pay it, could be considered as nothing more than notice of the 
makers’ insolvency, which might or might not be true. But it 
has often been held that proof of the actual and notorious insol- 
vency of the makers is not sufficient to charge the indorsers, 
without proof of presentment and demand. Sandford v. Dilla- 
way, 10 Mass. 52. Bayley on Bills, (2d Amer. ed.) 240. 
Exceptions overruled. 


Davin Ives & others vs. George W. StTER.ine. 


S. subscribed a paper, with others, promising to pay § 100 for erecting and endowing an 
academy, “ each subscriber to be interested therein in proportion to the amount by 
him subscribed,” and engaging to pay the same to such person or persons as might be 
appointed, by a majority in interest, to receive it, and agreeing that when such majori- 
ty should deem it proper, they might call a meeting of the subscribers, who might 
choose officers and committees, give them instructions, and pass votes concerning the 
building, location and endowment of the academy: S. afterwards joined others, who 
had subscribed the paper, in a petition to the legislature, stating that sufficient funds 
had been raised for building and endowing an academy, and praying to be incorporated 
as an academy ; which petition was granted, and an act of incorporation passed: There 
were then no other funds besides the sums thus subscribed: Afterwards, and after 
the subscription was filled, a meeting of the subscribers was called, and was twice 
adjourned: At the first meeting, A., B. and C. were chosen a building committee, 
and were instructed to “submit their views and doings in relation to procuring the 
most eligible location” for the building, and the terms on which a site could be ob- 
tained: At the first adjourned meeting, said committee were authorized forthwith to 
make such contracts as might be necessary for procuring materials for the erection of 
a building, and a site for the same was agreed upon, and A., B;and C. were appointed 
and authorized to collect of the several] subscribers the sums subscribed by them; 
At the second adjourned meeting, an unsuccessful attempt was made to change the 
site before agreed upon: Said committee proceeded to make a contract for building, 
purchased the site agreed upon, and took a conveyance thereof; and the building 
was erected: S, attended all said meetings, and voted as one of the associate sub- 
scribers : At the first adjourned meeting, S. declared, in presence of said committee, 
that “if the location agreed on should be persisted in,” he would not pay his sub-— 
scription; and afterwards, and after said committee had purchased said site, and 
made the contract aforesaid, S. gave them written notice, that “if the course which 
had been commenced should be pursued,” he should not feel bound nor disposed to 
pay his subscription. Held, that S. was legally bound to pay the sum subscribed by 
him, and that A., B. and C. might maintain an action against him to recover the same. 

It is no defence to an action brought to recover money subscribed for the building and 
endowment of an academy, that the committee, appointed by the subscribers to pur- 
chase land for the site thereof, have taken a deed which does not convey a fee, or 
which is on a condition that is burdensome to the grantees, 


Assumpsir to recover $100 of the defendant on his subscrips 
tion of the following instrument: “‘ Whereas it is proposed to 
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erect a suitable building for an academy, in the village of Great 
Barrington, and, if sufficient means can be obtained, to endow 
the same with a library and scientific apparatus; and whereas 
it is proposed to procure the requisite funds by subscription, 
each subscriber being interested therein in proportion to the 
amount by him subscribed in shares of ten dollars each: Now, 
know all men by these presents, that for the object of building 
said academy, we do hereby subscribe for the number of shares 
set to our respective names, and hereby promise that we will 
pay for the same, at the rate of ten dollars for each share by us 
subscribed, to such person or persons as may be appointed to 
receive the same by a majority of the interests in the whole 
amount of stock hereto subscribed ; and whenever a majority of 
the interests in the whole amount of stock hereunto subscribed 
shall deem it proper, they may call a meeting of the subscribing 
stockholders, by publishing a notice in the Berkshire Courier, 
designating the time and place for holding said meeting ; and said 
subscribing stockholders may proceed to choose such officers 
and committees, (by the major votes of the stockholders present, 
thé number of votes to be determined by the number of shares 
each voter holds or represents,) give such instructions and di- 
rections to said officers or committees, pass such votes, and do 
such acts respecting the building, location and endowment of 
said academy, or do any other act in the premises, that may be 
thought necessary and proper. Dated at Great Barrington this 
22d aay of January eighteen hundred and forty one. 
, George W. Sterling, 10 shares, $100.” 
The trial was had in the court of common pleas, before War- 
ren, J.. who made the following report thereof: It was admit- 
ted by the defendant, that he signed the instrument above 
set forth, at the time it bears date. The plaintiffs then intro- 
duced evidence tending to show, that after the subscription was 
filled, a meeting of the subscribers was called in the manner 
provided in the subscription paper; that said meeting was 
held on the 5th of March 1841; that an adjourned meeting 
was held on the 12th of March, and another adjourned meeting 
on the 15th of March; that at each of these meetings a majority 
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of the subscribers, in number and interest, was present, and that 
the defendant was present at each of them: That at the first 
meeting, a question arose as to the location of the building pro- 
posed to be erected ; that some of the subscribers were in favor 
of a location south, and others of a location north, of a certain 
designated point ; that the meeting declared in favor of the latter, 
the defendant voting with the majority; that the plaintiffs were 
then chosen a building committee, with instructions to submit to 
the stockholders, at an adjourned meeting, two or more plans 
for said building, with “their views and doings in relation to 
procuring the most eligible location north of the point aforesaid, 
together with the terms upon which lots can be obtained, and 
estimates for said academy generally:” That at the adjourn- 
ment of said meeting, the plaintiffs, as such committee, sub- 
mitted several plans for the proposed academy, and it was voted, 
without opposition, that “ the building committee be authorized 
forthwith to make such contracts as may be necessary for the 
purpose of procuring materials for the erection of the academy ;” 
that a motion was then made, that the committee “locate the 
academy on land offered by Messrs. Hopkins & Rosseter ;” that 
upon this proposition, there was a diversity of opinion, but the 
motion was carried, and, by a vote of the meeting, the plaintiffs 
were then appointed and authorized to collect from the several 
subscribers the amount of their subscriptions, at ssuch times as 
they might be required for the purpose of defraying the neces- 
sary cost of building materials, paying for land, &c.: That at 
the opening of the second adjourned meeting, held on the 15th 
of March, a motion was made to dissolve the meeting, which was 
opposed by the defendant, and was not carried; that the vote, 
passed at the last meeting, authorizing the committee to collect 
the subscriptions, and proceed with the erection of the build- 
ing, was reconsidered ; that a motion was then made to adopt 
the same vote, with a proviso restricting the expenditures of the 
committee to the sum of $2500, and that this motion was 
carried unanimously. 

The plaintiffs also introduced testimony tending to prove, that 
in the month of March 1841, they made a verbal contract with 
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an individual for the erection of the academy ; that this contract 
was reduced to writing on the 24th of May following ; that, in 
pursuance of such contract, that individual commenced making 
doors, &c. for the building, in March 1841; that on the 5th of 
June 1841, the plaintiffs purchased of Charles W. Hopkins and 
Samuel Rosseter the lot of land which is referred to in one of 
the votes above mentioned, and took deeds thereof, as hereinafter 
mentioned ; that the cellar for said building was begun about 
the 19th of June, and that the building was erected on the lot 
aforesaid, and completed about the Ist of December 1841. 

The deeds above mentioned conveyed the land, therein de- 
scribed, to the plaintifls, ‘‘ to have and to hold to them in their 
said capacity of building committee, their successors and assigns, 
to their use and behoof forever.”” ‘There was also this clause in . 
the deeds: ‘The conditions connected with and inseparable 
from this grant are, that said grantees, their successors and 
assigns, shall build and forever keep in repair-a fence, not less 
than six feet in height, on the southerly and westerly sides of the 
land above described, and shall erect an academy thereon,” &c. 

It was admitted that, on the 17th of February 1841, the de- 
fendant, with others, signed a petition to the legislature, praying 
for an act of incorporation as the “‘ Great Barrington Academy ;” 
and that, upon this petition, the St. of 1841, c. 68, was passed, 


and the corporation thereby established was organized in 


October 1841. In. said petition, the petitioners represented 
that they were about to establish an academy in Great Barring- 


ton, “ sufficient funds therefor having been already raised.” 


It was also admitted that when said petition was signed, no 
funds had been raised for the establishment of an academy, 
excepting those provided for by the subscription paper aforesaid. 

The plaintiffs offered evidence tending to show a demand 
upon the defendant before the commencement of the action. 

The defendant offered evidence tending to show that, at the 
second meeting of the subscribers, on the 12th of March, he 
declared, in presence of the plaintiffs, that if the location on 
the Hopkins & Rosseter lot was persisted in, he would not pay 
the amount of his subscription, unless compelled to do so. 
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‘Ti was admitted that, on the 24th of June 1841, the plaintiffs 
received a communication from the defendant and others, in’ 
which they expressed their dissatisfaction with the proceedings 
of the associates in the selection of a site for the academy, ¢éom- 
plained of the terms of the deeds conveying the land to the 
plaintiffs, and gave notice that if the course which had been 
commenced should be pursued, they should “not feel either 
bound or disposed to pay the subscriptions” which they had 
made. 

The defendant contended, upon this evidence, that the prom- 
ise declared on was void for want of consideration, and that if 
any action could be maintained, it must be in favor of all the 
subscribers; but the court ruled otherwise, and instructed the 
- jury that if all the foregoing facts were proved to their satisfac- 
tion, they should return a verdict for the plaintiffs, which, they 
did accordingly. To this instruction the defendant alleged 
exceptions. 

Bishop & Sumner, for the defendant. The facts reported 
will not support the action. Limerick Academy v. Davis, 11 
Mass. 113.  Boutell v. Cowdin, 9 Mass. 254. Farmington 
Academy v. Allen, 14 Mass. 172. Bridgewater Academy v. 
Gilbert, 2 Pick. 579. Foxcroft Academy v. Favor, 4 Greenl. 
382. The question, whether the defendant had so ratified his 
original subscription, as to make himself legally liable to pay 
the amount subscribed, should have been left to the jury. So 
of the question, whether the plaintiffs had incurred expense on 
the faith of the defendant’s subscription. 

The conduct of the subscribers exonerated the defendant — 
from all liability, if he originally incurred any. Where the 
promisor can show that the promisees have not performed the | 
engagement on their part, he may defend on the ground of fail- 
ure of consideration. Per Parker, C. J. 6 Pick. 433. The — 
plaintiffs have taken a deed which conveys only a life estate in © ~_ 
the land, and that estate is encumbered with a condition that 
the grantees shall maintain a fence. See Story on Agency, 
§ 171. , Stckels v. Pattison, 14 Wend. 257. 

Byington, for the plaintiffs, cited Amherst Academy v. Couls, 
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6 Pick. 427 ; Bryant v. Goodnow, 5 Pick. 228; George v. Har- 
ris, 4 N. Hamp. 533; Thompson v. Page, 1 Met. 565; 21 
Amer. Jurist, 282. 

The defendant cannot withhold his subscription without being 
euilty of a fraud on the legislature; he having represented to 
that body that sufficient funds had been raised for establishing 
an academy. 

Dewey, J. It may be found somewhat difficult to reconcile 
all the views which have been taken, in the various cases that 
have arisen upon the validity of promises, where the ground of 
defence has been that they were gratuitous and without con- 
sideration. The decisions, in some of the earlier cases, were 
strongly against the validity of such promises, while they con- 
stituted mere promises of future contribution, and nothing had 
been done, by way of expenditure, upon the faith of them. 
The case of Limerick Academy v. Davis, 11 Mass. 113, often 
cited upon this point, and a leading case, arose upon a naked 
promise of contribution to an academy proposed to be estab- 
lished. It contained no provision for the payment of money to 
any individual named in the subscription paper, or to be selected 
by the subscribers at a meeting to be held by them for that 
purpose. In an action brought upon this subscription by the 
academy, when subsequently such an academy was incorporated, 
it was held that the plaintiffs could not recover, inasmuch as there 
were no legal parties to the contract, and no valuable considera- 
tion for the promise. The case of Farmington Academy v. 
Allen, 14 Mass. 172, while it affirmed the doctrine of the for- 
mer case, held the defendant liable, upon the ground of acts of 
ratification by him, and the expenditure of money by the plain- 
tiffs in furtherance of the object of the subscription. The case 
of Boutell v. Cowdin, 9 Mass. 254, was a decision against the 
validity of a voluntary subscription, as a contract capable of being 
enforced in a court of law. This case, however, has been the 
subject of subsequent commentaries by the court, and perhaps 
may be considered somewhat explained, and the principles 
therein stated to be somewhat modified. Amherst Academy v. 
Cowls, 6 Pick. 434. The case of Bridgewater Academy v. Gil- 
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bert, 2 Pick. 579, is undoubtedly a very strong case, indicating 
the extent to which this principle of holding voluntary subscrip- . 
tions invalid in law has been carried.. Here was a subsisting 
corporate body, capable of acting as a party, and therefore ob- 
viating what has frequently been an insuperable objection: in 
other cases, viz. the want of parties. The subscription was in 
aid of rebuilding an edifice that had been destroyed by fire, 
and was to be paid in lumber. The plaintiffs had contracted 
for materials for the rebuilding, before the defendant gave no- 
tice of his intention not to pay his subscription because the 
trustees of the academy were about to erect their building on a 
different site, and more remote from the dwelling-house of the 
defendant. The decision was against the recovery of the sub- 
scription. ‘The grounds of this decision are briefly assigned, 
and seem to be, that a promise of that character was not in 
itself binding, and that the defendant had not, as in the case 
of Farmington Academy v. Allen, ratified it, or permitted expen- 
ditures to be made upon the credit of it. How far the fact of 
change of location of the edifice would have warranted the 
refusal to pay, is not particularly stated in the opinion ; although, 
as it seems to me, it might have been a material circumstance 
in the case. ‘To some extent, the objections, formerly taken and 
sustained, to the enforcing of payment of a voluntary subscrip- 
tion or promise in aid of a charity, have been held less available 
in the later cases. Thus in the case of the Trustees in Hanson 
v. Stetson, 5 Pick. 506, a voluntary contribution to a ministerial 
fund, in the form of a promissory note given to a competent 
payee, was held valid and binding. The court say, “it is a 
sufficient consideration that others were led to subscribe, by the 
very subscription of the defendant.’ Importance is also at- 
tached to the fact, that in consequence of these subscriptions 
thus made, the great purpose in view, the settlement of a min- 
ister, had been effected. In the case of Amherst Academy v 
Cowls, 6 Pick. 427, upon a full argument, and after a review of 
the previous cases, an action was sustained upon a promissory 
note given in aid of a charitable fund for education. ; 

In looking at the facts stated in the case before us, it will 
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be seen that the articles of agreement, signed by the defendant 
and his associates, extend beyond a mere promise to pay a cer- 
tain sum of money towards the expenses of erecting a building 
for an academy, and leaving the object to be effected by a corpo- 
ration yet to be created. Had such been the state of the case, 
the position taken by the defendant, that this contract could 
not be enforced, might have been insuperable. But we find, in 
the articles of association, provision made as to the persons who 
are to be the payees; and the several subscribers stipulate to 
make payment, for the number of shares subscribed by each, to 
such persons as should be appointed to receive the same, by a 
majority of the shareholders. We find further, that the articles 
of association contemplate action and control by the subscribers, 
in all matters arising upon the questions of location, and erec- 
tion of the building, and also a direct pecuniary interest; it 
being provided that ‘‘ each subscriber shall be interested therein, 
in proportion to the amount by him subscribed, in shares of ten 
dollars each.”” ‘These features of the case have an important 
bearing upon the question of the validity of the contract, and 
the right to enforce it in a court of law. We find also that the 
defendant, to some extent, ratified and confirmed his original 
act of subscription as a shareholder. He attended at three dif- 
ferent meetings of the holders of shares in the association, and, 
under the rights acquired as a subscriber to the shares, acted and 
voted as a member of the association. At the first meeting, he 
voted with the majority upon the preliminary question, fixing 
certain limits within which the location was to be made. The 
plaintiffs were chosen a building committee, at the same meet- 
ing,-and were directed to report, at an adjourned meeting, plans 
for said building; and pursuant to this vote, they performed 
said service. At the subsequent meeting, the defendant, al- 
though dissatisfied with the vote locating the academy building 
on the land of Messrs. Hopkins and Rosseter, and although he 
declared that if this location was persisted in, he would not pay 
his subscription, did not declare any intention to withdraw him- 
self from the association, but on the contrary, continued to act 


as one of the members, attended the third meeting of the 
rN ii 
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associated subscribers, and exercised the right of membership. 
If the notice given by the defendant at the second meeting 
might have been deemed a revocation of his subscription, had 
he then withdrawn from all further participation in the objects 
of it, yet he seems virtually to have waived or abandoned the 
renunciation thus made, by continuing to meet with the as- 
sociates, and acting as one connected with them, at their third 
meeting. 

The plaintiffs were duly appointed and authorized to collect 
from the several subscribers the amount of their subscriptions. 
In the mean time, an act of incorporation for an academy had 
been obtained, on the petition of the defendant and others, but 
no organization had taken place. The plaintiffs, in this state of 
things, proceeded to contract for land, and took measures to 
procure the erection of a suitable building for the academy, and 
subsequently a notice in writing was given to the plaintiffs that 
the defendant did not consider himself bound, and was not dis- 
posed, to pay his subscription, if the location selected was to be 
adhered to. 

It seems to us that all these facts, taken together, present 
a case avoiding the objection of want of parties or want of legal 
consideration for the promise of the defendant. The case of 
Thompson v. Page, 1 Met. 565, strongly sustains this view of 
the question which arises upon the case before us. The facts 
are so far similar as to render it somewhat analogous on both 
these points. ‘That was a subscription, by an association of in- 
dividuals, to aid in the erection of a meeting-house ; the pay- 
ment of the sums subscribed was to be made to a treasurer to 
be selected by a majority of the associates, at a meeting to be 
held for that purpose, and the subscribers were to be interested 
in the stock, as in the present case: And it was held, in an 
action, brought by a person thus chosen treasurer, to enforce 
the payment of a subscription, that it was rightfully brought in 
the name of such person, and that there was a sufficient con- 
sideration for the promise, to render it valid and binding in law. 
George v. Harris, 4 N. Hamp. 533, is also a strong case favor- 
able to the sustaining of the present action. 


ni 
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These principles and decisions seem fully to sustain the pres- 
ent action; and we think we are only applying what has latterly 
been considered the rule of law in analogous cases, in adopt- 
ing, as the result of our consideration of the questions here 
raised, the conclusion that the promise was valid in law, and 
that the objections taken to it cannot prevail. 

This view of the case disposes of the principal question, and 
the only one of any difficulty. The objections further suggested, 
as arising from the proceedings of the committee in relation to 
the nature of the title acquired to the land purchased by them, 
can constitute no defence to the action, or exonerate the de- 
fendant from his liability to pay his subscription. 

Exceptions overruled. 


Wicuiam ‘Townsenp vs. Rurus Townsenp. 


Where part of the consideration of a deed, which conveys real estate, is the grantee’s 
oral promise to support the grantor during life, and to give back to him a lease of the 
granted premises for life, and the grantee afterwards refuses to execute such lease, 
the grantor cannot maintain an action against the grantee to recover damages for such 
refusal ; such action being within the statute of frauds — Rev. Sts. c. 74, § 1. 


Assumpsir to recover a part of the consideration of real 
estate sold by the plaintiff to the defendant. 

The trial was had in the court of common. pleas, and the 
presiding judge thus reported the case: “ The plaintiff read in 
evidence a deed made by him to the defendant, dated Septem- 


-ber 3d 1839, by which he conveyed to the defendant a parcel 


of real estate in Great Barrington, with the usual covenants of 
warranty, &c., subject to a mortgage given by the plaintiff to 
the Massachusetts Hospital Life Insurance Company, to secure 
payment of $300, which was stated, in said deed to the de- 
fendant, to be part of the consideration of $1300, which the 
plaintiff acknowledged, in said deed, had been paid by the de- 
fendant for said land. The plaintiff then introduced testimony 
to show that nothing was paid for the land, when said deed was 
executed; that the consideration was, Ist, the agreement of 
the defendant to pay said mortgage of $300; 2d_ the value of 
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certain real estate which the defendant, previously to said 3d 


of September 1839, had conveyed to the plaintiff, and which, 
on said day, remained unpaid for; 3d, the defendant’s oral 
agreement to support the plaintiff and his wife, during their 
lives, to keep a horse and cow, and two swine, for the plaintiff, 
pay physicians’ bills against the plaintiff and his wife, and give 
back to the plaintiff a lease, for his life, of the premises con- 
veyed; that said lease had never been executed by the defend- 
ant; that in November 1844, the plaintiff made a demand on 
the defendant to execute a life lease, according to said agree- 
ment; and that the defendant refused so to do, ‘ or to do any 
thing about it.’ 


“It did not appear that the defendant ever refused or neg- — 


lected to support the plaintiff and his wife, and it did appear 
that the plaintiff’s wife made her home at the defendant’s house, 
and the plaintiff also, when he wished so to do; but it did not 
appear whether they were or were not a charge to the defend- 
ant or a benefit to him, by labor or otherwise, when residing 
with him; and the defendant did not claim any deduction from 
the damages demanded of him in this suit, on account of his 
supporting the plaintiff and his wife. He did, however, insist 
that he had always been, and still was, ready to support the 
plaintiff and his wife; and there was no proof to the contrary. 
There was no evidence that the defendant had paid said mort- 
gage of $300. , 

“'The defendant contended that the plaintiff could not re- 
cover, because the aforesaid agreement was within the statute 
of frauds; and that if he was entitled to recover at all, the 
damages should be a sum adequate to the support of the plain- 
tiff and his wife, during their lives. But the judge ruled, that 
if the jury should find that the alleged agreement was proved, 
and that the defendant had refused to execute a life lease, when 
demanded so to do, the plaintiff was entitled to the value of the 
premises conveyed to the defendant, first making the deduction 
of the said mortgage of $300, and the amount due from the 
plaintiff to the defendant for the land sold by him to the de- 
~fendant, as before stated. The jury returned a verdict for the 
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plaintiff; and the defendant alleged exceptions to the foregoing 
ruling and instructions.” 

Sumner, for the defendant. The action is not brought to re- 
cover back money where the consideration has failed; but the 
plaintiff proceeds on an affirmation of the original contract, and 
for a breach of an oral promise. The statute of frauds (Rev. 
Sts. c. 74, $1,) applies to this case. Adams v. Townsend, 
1 Met. 483. Griswold v. Messinger, 6 Pick. 517. Van Al- | 
stine v. Wimple, 5 Cow. 162. Freeport v. Bartol, 3 Greenl. 
340. Boyd v. Stone, 11 Mass. 342. | 

A different consideration from that set forth in the plaintiff’s 
deed was improperly admitted in evidence. Maigley v. Hauer, 
7 Johns. 341. Schemerhorn v. Vanderheyden, 1 Johns. 139. 
Howes v. Barker, 3 Johns. 509. Emery v. Chase, 5 Greenl. 
232. 

In Wilkinson v. Scott, 17 Mass. 249, it was not decided that 
a different consideration from that mentioned in a deed might 
be proved; but merely that the acknowledgment of having re- 
ceived the consideration did not estop the grantor from proving 
that he had not received it. And even this point has been de- 
cided differently in Maine, and some other States. Steele v. 
. Adams, 1 Greenl. 1. 3 Stark. Ev. 1001, note (1.) 

If the plaintiff could recover at all, it would be only the value 
of a life estate in the premises conveyed by him. 

Byington, for the plaintiff. The defendant has rescinded 
the oral promise, and the plaintiff is therefore entitled to recover 
back the consideration money. Kidder v. Hunt, 1 Pick. 328. 
Thompson v. Gould, 20 Pick. 134. Luey v. Bundy, 9 N. Hamp. 
298. Lane v. Shackford, 5 N. Hamp. 130. Burlingame v. 
Burlingame, 7 Cow. 92. Holbrook v. Armstrong, 1 Fairf. 38. 
Tyler v. Carlton, 7 Greenl. 175. This last case overruled that 
of Steele v. Adams, 1 Greenl 1. 

The true rule of damages is the value of what the plaintiff 
parted with. Bullard v. Briggs, 7 Pick. 533. Belden v. Sey- 
mour, 8 Connect. 304. 

Dewey, J. This action, when closely scrutinized, is in truth 
an action to recover damages of the defendant for not convey- 

VOL. VI. 
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ing to the plaintiff, by a life lease, certain real estate. But such 
a promise, if made by parol only, is not valid in law, and can- 
not be enforced. Rev. Sts. c. 74, $1. The plaintiff, aware of 
this difficulty, endeavors to obviate it by framing his action in 
the form of assumpsit, to recover the consideration for the land 
conveyed to the defendant, and for which the life lease was toe 
have been given in part payment. It seems to us that this 
change of the form of the action does not obviate the difficulty. 
The defendant holds no money of the plaintiff. He has re- 
ceived land under a conveyance from him, and has, in consid- 
eration thereof, made a parol promise to convey an interest in 
real estate to the plaintiff, which the plaintiff accepted ; although 
he is presumed to know that such contract cannot be enforced 
in law. We do not understand that any other breach of this 
contract is alleged, or that there has been any failure to support 
the plaintiff and his wife, and to provide for them as was stipu- 
lated. ‘Thus understanding the claim to be restricted to dam- 
ages for not executing a life lease, the court are of opinion that 
this promise is within the statute; and that the refusal to per- 
form it will not authorize the plaintiff to recover damages there- 
for. The exceptions to the ruling of the court of common pleas, 


on this point, are sustained, and the case remanded to that court. 


for a new trial. 


Gites B. Kexuuoce vs. Enwin Buartr. 


A devise of all one’s “‘estate,” after payment of debts and legacies, passes a fee, al- ~ 


though the devisee is appointed executor, and the debts and legacies are not charged 
on him personally. 


Wair of entry, to recover a fractional part of a parcel’ of 
land in Williamstown. The tenant claimed title as heir of his 
father, William Blair, to whom the demanded premises were 
devised by said William’s father, Absalom Blair. The demand- 
ant claimed as heir of his mother, who was one of seven daugh- 
ters of said Absalom. , , 

The case was submitted to the court on the following agreed 
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statement: Absalom Blair executed his last will on the 6th of 
January 1806, and the same was duly proved and allowed soon 
after his death. The first clause in the will was thus: “ As to 
_ my worldly estate, I give, devise and dispose of the same in the 
following manner and form; viz. First, that my just debts and 
funeral charges be paid by my executor hereinafter to be named.” 
The testator then gave to his two sons, Young and Abel, and 
to his seven daughters, (including the demandant’s mother,) $40 _ 
each, and added this direction: “ All the above sums, given as 
aforesaid to my abovenamed children, are to be paid out of my 
estate, by my executor in the following manner ; viz. one third 
part toeach of them in one year from my decease ; the other 
two thirds in equal parts annually from said first payment, with 
interest on the two last parts of payments after the time of the 
first payment.” The testator next gave to his wife the use and 
improvement of one third part of all his real estate, the use of 
all his household furniture, and one third of all his personal es- 
tate, during her life. ‘The next and last devising clause of the 
will was in these words: ‘ Also I give to my son William Blair, 
whom I likewise constitute, make and ordain the sole executor 
of this my last will and testament, all my estate, both real and 
personal, not disposed of as above mentioned, by him freely to 
be possessed and enjoyed.” The land demanded in this suit is 
_ the real estate above devised. 

If, in the opinion of the court, William Blair, the father of 
the tenant, took an estate in fee, under the aforesaid devise to 
him of real estate, the demandant is to become nonsuit ; but 
if he took a life estate therein, then judgment is to be rendered 
for the demandant for the undivided part which he has demand- 
ed in his writ. 

D. N. Dewey, for the demandant. As this will was made 
long before the enactment. of the provision in Rev. Sts. ¢. 62, 
§ 4, that a will shall be construed to convey all the devisor’s 
estate in land, unless it clearly appears by the will that he in- 
tended to convey a less estate; it is to be construed by the 
principles of law previously settled. 

It is true that the word “ estate,” in a connection very simt 
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Jar to that in which it is found in this will, has been held to pass 
the fee. But, by another class of cases, certain intentions of 
the testator, clearly expressed, and certain other terms which 
are used in this will, have been decided to pass only an estate 
for life ; viz. cases in which it 1s settled, that where the testator 
has charged upon the person of the devisee the payment of debts 
and legacies, the devise is in fee; but where the charge is upon 
the land, or the estate generally, the devise is for life only, if. 
no words of perpetuity are added. In 4 Kent Com. (4th ed.) 
540, it is said the “ general rule is, that if the testator creates a 
charge upon the devisee personally, in respect of the estate de- 
vised, as if he devises lands to B., on condition of his paying 
such a legacy, the devisee takes the estate on that condition, 
and he will take a fee, by implication, though there be no words 
of limitation ; on the principle that he might otherwise be a loser. 
But when the charge is upon the estate, and there are no words 
of limitation, as a devise to A. of his lands, after the debts and 
legacies are paid, the devisee takes only an estate for life.” 
S. P. Lithgow v. Kavenagh, 9 Mass.165. Stevens v. Winship, 1 
Pick. 326. Jackson v. Bull, 10 Johns. 148. Van Alstyne v. 
Spraker, 13 Wend. 578. In Wrightv. Denn, 10 Wheat. 204, 
the words of the testator were, “‘I give and bequeath to my wife, 
whom I likewise constitute my sole executrix, all and singular 
my lands, messuages and tenements, by her fully to be possessed 


and enjoyed.’ Story, J. says, in that case, ‘the clearly estab- -— 


lished doctrine is, that if the charge be merely on the land, and 
not on the person of the devisee, then the devisee, upon a gen- 
eral devise, takes an estate for life only.” 

It will not be contended by the tenant’s counsel, that the will 
in question charged the person of the devisee. The legacies 
were to be paid out of the estate. 10 Johns. and 18 Wend. 
ubi sup. And the words “freely to be possessed and enjoyed,” 
(as said by Story, J. 10 Wheat. 242,) “admit of quite as natu- 
ral an interpretation, as being construed to mean free of incum- 
brances; and in this view are just as applicable to a life estate 
as a fee.” See also Goodright v. Barron, 11 East, 220. 

Briggs & Bishop, for the tenant. The introductory clause 
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of the will, touching the testator’s worldly estate, shows that he 
meant to dispose of the whole of it. 4 Dane Ab. 608, 609. 
_ Jackson v. Merrill, 6 Johns. 191. The words “freely to be 
possessed and enjoyed” by William, mean “ free from all limi- 
tations; that is, the absolute property of the estate.” Lovea- 
eres Vv. Blight, Cowp. 357. But the tenant relies principally on 
the words “all my estate not disposed of as above mentioned.” 
This was a residuary devise, and the word “estate” carried a 
fee. 1 Rol. Ab. 834. Lambert v. Paine, 3 Cranch, 97. But- 
ler v. Little, 3 Greenl. 239. Brown v. Wood, 17 Mass. 68. 
Jackson v. De Lancy, 13 Johns. 537. Godfrey v. Humphrey, 
18 Pick.537. In Wright v. Denn, 10 Wheat. 204, the devise 
was not of the testator’s “estate,” but of his “ lands,” &c. 
Suaw, C.J. It seems now too late to raise a serious doubt 
upon the point, that the devise of all one’s “estate,” without 
words of limitation to heirs and assigns, carries a fee. A recent 
case in this court, well sustained by authorities, is directly in 
point. Godfrey v. Humphrey, 18 Pick. 537. In the present 
case, it is a residuary clause of all the testator’s estate; for, 
although the words “rest and residue” are not used, words of 
the same precise legal import are used, to wit, “all my estate, 
real and personal, not disposed of, as above mentioned.” The 
leading authorities, in support of the proposition, that the words 
“all my estate,” in a will, carry a fee, are cited in 4 Kent 
Com. (4th ed.) 535, referring to the elaborate treatises of Pres- 
ton on Estates, and Judge Williams’s edition of Hobart’s Rep. 


= pp. 3-7, to the same point. 


The counsel for the demandant relies on another class of 
cases, in which it is held that words in a devise, which would 
otherwise create an estate for life only, will be enlarged so as to 
give a fee, if the devisee is charged with the payment of money; 
and then contends very successfully, that this will does not 
charge the devisee personally with the payment of money, or 
other duty. But these cases have no bearing upon a devise, by 
the word “estate,” which carries a fee, whether the devisee be 
charged with the payment of money or other onerous duty, 
or not. All the cases cited, it is believed, are those where the 
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devise is not of estate, but of lands, tenements, messuages, or 
by other terms descriptive of real property, and sot of the 
devisee’s estate or interest in it. In the case of Wright v. 
Denn, 10 Wheat. 204, mainly relied on in the argument, the 
will contained a devise to the wife “of all my lands, messuages 
and tenements, by her freely to be possessed and enjoyed.” 
No one of the cases cited is a devise by the word “estate.” 
This class of cases establish another and distinct ground, upon 
which words in a devise, without words of inheritance, will 
carry a fee, where such was the intent of the testator; and such 
will be construed to have been his intent, if he charge the 
devisee with a payment of money, which, if he had a life estate 
only, might render the gift a burden rather than a benefit. Ba- 
ker v. Bridge, 12 Pick. 31. Jackson v. Merrill, 6 Johns. 192. 
Demandant nonsutt. 


James Birp vs. Sotomon Cone. 


In a suit by the indorsee against the indorser of a promissory note indorsed for the ac- 
commodation of the maker, the maker is not a competent witness for the indorser, 
without a release. 


Assumpsir by the indorsee of a promissory note for $190, 
made by John R. Case to the defendant, and by him indorsed, 
dated April 29th 1840, and payable in 12 months. 

At the trial in the court of common pleas, the making 
and indorsement of the note, the presentment to the maker at _ 
maturity, and notice of non-payment, were admitted. The de- 
fendant offered the testimony of said Case, the maker of the 
note, contained in a deposition. The plaintiff objected to the 
admission of the testimony, on two grounds; Ist, that the facts, 
thus sought to be proved, did not constitute a defence; and 2d, 
that Case was not a competent witness, without a release from 
the defendant. ‘The court excluded the testimony, and the jury 
returned a verdict for the plaintiff. The defendant alleged 
exceptions. ‘ 

The statement deposed to by Case was as follows: “ The 
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note, having been first indorsed in blank by Solomon Cole, the 
defendant, was made by me for a debt due from me to Bird & 
Beardsley ; and the time in which I was to pay said note was 
18 months. Bird stated to me that he could not use a note 
made on that length of time, and wished me to make a note on 
one year’s time. I consented to make the note at 12 months, 
on condition that if it was not in my power to pay it at the expi- 
ration of that time, I should have the privilege of renewing it for | 
6 months longer. Some 20 days before the note fell due, I 
called on Bird, in the city of N. York, and told him I was mak- 
ing efforts to raise money, and if I could pay him that note, at 
the time it fell due, I would do so, and wished him to send it to 
a friend of his, Mr. Lee of Troy, so that, if I could not pay it, I 
might have the privilege of renewing it, according to the origi- 
nal understanding. When the note became due, it was not in 
my power to pay it. Mr. Lee called on me with the note, and 
demanded payment, as the agent of Bird. I stated to him the 
conditions upon which the note was given, and tendered to him 
a new note for the same sum, including the interest, for 6 
months, indorsed by Solomon Cole. He said he was not author- 
ized to receive said new note. Previous to making the first note 
I told Bird that I was not at liberty to use Mr. Cole as an indorser 
for a less time than 18 months, and that I had received from 
Mr. Cole instructions to that effect. Mr. Cole did not know 
of my using his name on this paper for a less time than 18 
months.” | 

Bishop, for the defendant. As the plaintiff knew, when he 
received the note, that the maker had no authority to make such 
a note, the rule, that one who has given currency to a note shall 
not impeach it in the indorsee’s hands, does not apply to this 
case. ‘That rule applies to innocent holders. See Winton v. 
Saidler, 3 Johns. Cas. 185. Tuthill v. Davis, 20 Johns. 287. 
Myers v. Palmer, 18 Johns. 167. Fox v. Whitney, 16 Mass. 118. 

G. J. Tucker, for the plaintiff. The deponent, aside from 
his interest in the event of the suit, was incompetent, on the 
ground of policy. Churchill v. Suter, 4 Mass. 156. Deering v. 
Sawtel, 4 Greenl. 191. Chandler v. Morton, 5 Greenl. 374 
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Adams v. Carver, 6 Greenl. 390. He was also interested. 
Peirce v. Butler, 14 Mass. 303. Greenl. on Ev. § 401. And 
he was also incompetent because he was agent of the defendant 
in filling up the note, and cannot testify that he violated his in- 
structions. Greenl. on Ev. $ 417. The two last grounds of 
incompetency might be removed by a release; but not the first. 

The opinion of the court was given at May term 1844. 

Dewey, J. The principle seems to be directly stated, in 
Peirce v. Butler, 14 Mass. 303, that in asuit by the indorsee 
against the indorser of a promissory note, the maker is not a 
competent witness in behalf of the indorser, unless first released 
from all liability to him. This seems to be a rule established 
independently of the supposed effect of the principle, that a 
party cannot be admitted to testify to facts tending to defeat a 
negotiable instrument to which he has given currency. ‘The 
doctrine does not, therefore, rest on the authority of Churchill v. 
Suter, 4 Mass. 156; (a decision which is now understood to be 
restricted to the immediate point there presented ;) but in a case 
like the present, where the witness, who is offered, is the maker 
of a note upon which a suit has been instituted against one 
who is a mere accommodation indorser, at the instance of the 
maker, it is a case of direct interest in the witness; as the in- 
dorser is to be regarded as a surety, and would be entitled to 
recover of the maker any sum that might be recovered of such 
indorser, with the cost he might be compelled to pay. Hubdly 
v. Brown, 16 Johns. 70. Jones v. Brooke, 4 Taunt. 464. 
Greenl. on Ev. $§ 401. The same question has lately come be- 
fore the supreme court of Maine, in the case of Southard v. 
Wilson, 8 Shepley, 496 ; and it was held that “the maker of 
the note declared upon, for whose accommodation the defend- 
ant had indorsed it, without a release from the defendant, was 
an incompetent witness for him.” Upon this question, thus 
limited to the case of a maker of a note, offered as a witness by 
an accommodation indorser, the decisions, it is believed, are 
entirely uniform. 

The present case presents the objection to the competency 
_. of the witness in a peculiarly strong light. Here, upon the facts 
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proposed to be proved by the witness, the witness himself had 
grossly abused the trust reposed in him by the defendant, when 
he gave the witness his name in blank. With the full under- 
standing and knowledge of his restricted power in the use of 
the defendant’s name, he filled up the blank paper with a con- 
tract, different, in its terms, from that which he was authorized 
to make, and, by the abuse of the trust reposed in him by the 
indorser, has rendered himself responsible for all costs and dam- 
ages incurred by the defendant. It is quite clear, therefore, 
that the witness, here offered, had a direct interest in the event 
of the suit, and was properly excluded. 

ae: Exceptions overruled. 


INHABITANTS oF LANEsBOROUGH vs. County CoMmMISSIONERS 
or BERKSHIRE 


By St. 1841, c. 105, the actual cost, and not the estimated expense, of making and alter- 
ing highways, is to be divided between towns and the county, by the county commis- 
sioners, as they shall decide to be just and reasonable. Therefore, where a board of 
county commissioners located a highway, estimated the expense of making it, direct- 
ed a town to make it, and ordered that one half of the estimated expense should be 
paid out of the county treasury ; and after the highway was made and accepted, the 
actual expense was found to be less than the estimated expense, and another board 
of commissioners directed that one half of the actual expense should be paid by the 
county, and drew an order therefor in favor of the town ; it was held that this proceed- 
ing was legal and equitable; and a petition of the town for a mandamus, requiring the 
commissioners to draw an order for one half of the estimated expense, was dismissed. 


Petition for a writ of mandamus, to be directed to the county 
commissioners, requiring them to issue an order on the county 
treasurer for the payment to the petitioners of a sum of money 
for making a county road. 

The following agreed statement of facts was submitted to the 
court: On the 30th of July 1841, the board of county com- 
missioners, on the petition of Solomon Bulkley and others, sur- 
veyed and finished the location of a county road in Lanesbor- 
ough, estimated the cost of making it at $2 per rod, and made 
this entry on the record of their proceedings: “The town of 
Lanesborough will make this road, and, when completed, shall 
receive one half of the estimated costs. The road to be made by 
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the first of June 1842, to the acceptance of the county commis- 
sioners.”’ ‘The length of said road, as then estimated by said 
commissioners, was 716 rods and 15 links. Under the afore- 
said order, the petitioners, by their selectmen, entered into a 
written agreement with Orestes Beach to make said road, to the 
acceptance of the county commissioners, and to pay him there- 
for $1-50 per rod. Said Beach made the road under said 
agreement, and, on the 30th of June 1842, at the request of 
said selectmen, the respondents, who had succeeded the former 
board of commissioners, viewed the road so made, and accepted 
the same as complete, and reported the same to the county 
treasurer. On the same day, said selectmen certified to the re- 
spondents, on the back of their said agreement with Beach, that 
they had measured the whole length of road made by him, and 
found the same to be 685 rods, and requested the respondents 
to apportion the expense of making said road upon the town 
and county, and allow to the town, on the books of the county 
treasurer, such sum as should be awarded to the town on ac- 
count thereof. At the following July session of the respondents, 
it was adjudged and determined by them, that one half of the — 
actual expense, as certified by said selectmen, as the expense 
of said road, under the agreement aforesaid, should be borne by 
the county; and the respondents passed an order upon the 
_ county treasurer to pay to the petitioners said proportion, 
amounting to $513-75. The selectmen received: said sum 
from the county treasury, on account of the expense of making 
said road. 

Bishop & G. J. Tucker, for the petitioners. By the Rev. 
Sts. c. 24, $46, the expense of making or altering highways, 
‘Cas it shall be estimated by the commissioners,” is to be appor- 
tioned by them between the town and county; the town not to 
be allowed more than “one half of the estimated expense.” 
The St. of 1841, c. 105, has authorized the commissioners to 
order ‘the whole or any part of the expense of making or alter- 
ing a highway ” to be paid by the county. The word “expense,” 
in this last statute, should be construed to mean “ the expense 
-' as it shall be estimated,” according to the provision in the re- 
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vised statutes. ‘There is good reason for such a construction; 
as the calling of a jury may depend on the amount of damages 
that may be estimated. 

‘The St. of 1841 rendered valid the original doings of the 


‘commissioners, and their successors, the respondents, had no 


further authority in the matter, but to draw their order accord- 
ing to the determination of their predecessors, who located the 
road. ‘hey ordered that the town should receive one half the 
estimated expense, viz. $2 per rod, for 685 rods, which is $685. 

Barnard & Sumner, for the respondents. The S¢. of 1841, 
c. 105, was intended to alter the law of the revised statutes, the 
practical operation of which had been found to be inconvenient 
and unequal. That statute, though it probably had not been seen 
by the former board of commissioners, when they passed their 
order of July 1841, was binding on them, and rendered that 
order invalid. ‘The respondents were therefore bound to disre- 


gard it, and in so doing, and in allowing -to the petitioners one 


half of the actual expense which they had incurred, they have 
not only conformed to the law, and done what they deemed 


“just and reasonable,” but have, in effect, done what the for- 


mer board intended to do, viz. thrown only half the expense 
of the road on the petitioners. 

Suaw, C.J. The S¢. of 1841, c. 105, makes it very clear, 
we think, that the county commissioners, in the present case, 
acted within the scope of their authority, and fully performed 
their duty to the town. ‘The provision is, that ‘‘ whenever any 
highway shall be laid out or altered, or whenever any highway . 
heretofore ordered by the county commissioners, in any county 
to be laid out or altered, shall hereafter be completed and ac- 
cepted, said commissioners may cause the whole or any part of 
the expense of making or altering such highway, according as 
they shall decide to be just and reasonable, to be paid out of 
the treasury of such county, any thing in the 46th section of the 
24th chapter of the revised statutes to the contrary notwith- 
standing.” 

This statute alters the preéxisting law, in several particulars.: 
The cost to be apportioned is the actual cost, to be ascertained 
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and ordered after the work is completed and the cost known; 
not the sum estimated when the making or alteration of the way 
is ordered. It also gives the commissioners power to apportion 
more than one half of the cost upon the county, if they decide 
that it is just and reasonable. The only ground upon which+ 
the petitioners found their claim is, that when the road was or- 
dered, the cost was estimated at $2 a rod, and the order directed 
that one half of that sum should be paid by the county. In this 
respect, those commissioners exceeded or mistook their authori- 
ty ; and this part of their order imposed no obligation or duty 
upon the commissioners who subsequently accepted the road, 
after it was completed, and apportioned the expense according to 
the actual cost, without regard to the previous estimate. In this 
respect, the law supports the equity of the case; as it was 
manifestly never the intention of the commissioners, who made 
that estimate, to do more in favor of the town than indemnify 
them, from the county treasury, for one half of their actual 
outlay. 
Petition dismissed. 


eee) 
Henry L. Suitu vs. Cyrus Cuevetanp d& others. 


Ihe following declaration was held to be sufficient, after verdict: For that the defend- 
ants, on, &c.,at the meeting of the voters of the town of D. for the election of presi- 
dent and vice president of the United States, governor and lieutenant governor of this 
Commonwealth, &c. &c., did,-as selectmen of said town presiding over said election, 
‘though the plaintiff, before offering his vote, furnished the defendants with sufficient 
evidence of his having the legal qualifications of a voter at said meeting, and re- 
quested them to insert his name on their list of voters, and though, at their meeting 
previous to the election, required by statute, to receive evidence of the qualifications 
of persons claiming a right to vote, the plaintiff had furnished the defendants with 
the evidence of his qualifications, refuse to insert the plaintiff’s name on their voters’ 
list, and did refuse to allow him to vote; whereby the plaintiff has been greatly in- 
jured, &c. 

When there are several counts in adeclaration for the same cause of action, one only of 
which is good, and a general verdict is found for the plaintiff, judgment will not be 
arrested, but the verdict will be applied to the good count. 


Trespass upon the case against the selectmen of Dalton. 
The declaration contained two counts, for the same cause of 
action, the first of which was wholly insufficient to support a 
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judgment. At the trial in the court of common pleas, a gen- 
eral verdict was returned for the plaintiff; but that court, on 
motion of the defendants, ordered the judgment to be arrested, 
on the ground that the second count, as well as the first, was 
fatally defective. The plaintiff alleged exceptions to that order 
of the court. 

The second count in the declaration was in these words: 
“For that the said defendants, on the 9th of November 1840, 
at the meeting of the voters of said town of Dalton, for the elec- 
tion of president and vice president of the United States, gov- 
ernor and lieutenant governor of this Commonwealth, member 
of congress from the seventh district of Massachusetts, state 
senators and members of the house of representatives, did, as 
selectmen of said town, presiding over said election, although 
the plaintiff, before offering his vote, furnished the said defend- 
ants with sufficient evidence of his having the legal qualifica- 
tions of a voter at said meeting, and requested them to insert 
his name on their list of voters, and although, at their meeting 
previous to the election, required by statute, to receive evidence 
of the qualifications of persons claiming a right to vote, the 
plaintiff had furnished the said defendants with the evidence 
of his qualifications, refuse to insert the plaintiff’s name on their 
voters’ list, and did refuse to allow him to vote; whereby the 
plaintiff has been much injured,” &c. 

Rockwell & Kellogg, for the plaintiff. The second count 
might perhaps have been held ill on general demurrer, but its de- 
fects are cured by the verdict. The court will judicially take no- 
tice of public statutes, and the days of the week ; 1 Chit. Pl. (6th 
ed.) 246, 249; and will thereby ascertain that the 9th of No- 
vember 1840 was the second Monday of that month, and that 
an election of the various officers enumerated in the plain- 
tiff’s count was directed by the constitution and statutes of 
the Commonwealth to be held on that day. 

The issue which was joined could not have been found for 
the plaintiff, unless the facts requisite to support the action, and 
which are omitted or defectively stated in the count, had been 
proved. No omission or imperfection, which only renders the 
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statement of the cause of action defective, is a jeofail after ver- 
dict. 6 Dane Ab. 274. 2 Saund. Pl. & Ev. 911. Bigelow’s 
Digest, 591. 

Bishop, for the defendants. It is not so alleged in the decla- 
ration, as to be traversable, that the defendants were selectmen , 
of Dalton, nor that the plaintiff was a legal voter. Nor is it 
alleged that the election was held on the 2d Monday of Novem- 
ber, or on a day prescribed by the constitution or laws; nor 
that the defendants refused to permit the plaintiff to deposit his 
vote. ‘The qualifications of the plaintiff, as a voter, are not set - 
forth. By reason of these omissions, and others, no cause of 
action is shown in the declaration, and the verdict will not sustain 
ajudgment. Gould Pl.c.10,$$ 3,13. Bigelow’s Digest, 458. 

There is no town meeting “for the election of president 
and vice president of the United States,” as the plaintiff’s dec- 
laration avers. 

Dewey, J. The declaration in this case would have been 
held bad on demurrer, if the defendants had elected to raise the 
question of its sufficiency in that form. But they forbore to 
demur to the declaration, and joined issue in fact thereon, taking 
their chance to get a verdict in their favor; and this presents 
the question as to the declaration under a different aspect from 
that of an objection thereto raised by demurrer, and before 
verdict. 

It is a very familiar principle, that faults in pleading are, to 
some extent, cured by a verdict. The doctrine is well stated 
by Serjeant Williams, in 1 Saund. 228, a, note, in these words : 
‘Where there is any defect, imperfection or omission in any 
pleading, whether in substance or form, which would have been 
a fatal objection upon demurrer, yet if the issue joined be such 
as necessarily required, on the trial, proof of the facts so defec- 
tively or improperly stated or omitted, and without which it is 
not to be presumed that either the judge would direct the jury 
to give, or the jury would have given the verdict, such defect, 
imperfection, or omission, is cured by the verdict.” This is the 
common law doctrine, long known, and adopted in practice, as 
furnishing a salutary and useful rule, requiring vigilance in the 
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party raising objections of this nature, and such as might have 
been easily obviated by an amendment, if pointed out at an 
early stage of the proceedings. Although judgment will be 
arrested even after verdict, if it appear from the declaration that 
the plaintiff’s title to his action is defective, yet judgment will not 
be arrested when the defect is not in the title, but in the form 
of setting it out. Bigelow’s Digest, 458, and cases there cited. 
The Rev. Sts. c. 100; $$ 21—24, are very significant of the, 
views of the legislature as to sustaining exceptions of mere form 
in legal proceedings ; and indeed errors of substance seem to 
be guarded against by the facilities furnished for obviating them 
by way of amendment. In view of these provisions and the 
obvious purpose of legislative enactments, this court refuse to 
arrest the judgment, or set aside proceedings as irregular, upon 
a motion filed at a late period in the cause, upon grounds which 
would have availed the party alleging them, if seasonably inter- 
posed ; and this, even in defects in matters which are enjoined 
by positive law or constitutional requirement. Thus the want 
of a proper teste to the writ cannot be objected, unless at an 
early stage. Sipley v. Warren, 2 Pick. 592. So the want of 
a seal to a writ cannot be alleged in arrest of judgment, after 
trial by jury. oot v. Knowles, 4 Met. 386. Objections for 
matters apparent on the face of the proceedings, and also those 
defects generally which furnish good ground for matter in 
abatement, are taken to be waived, if not raised at an early stage 
of the case. Simonds v. Parker, 1 Met. 508. These cases are 
alluded to, not as strictly analogous to the case at bar, but as 
illustrating the course of judicial decisions, in requiring, as far 
as possible, all objections to the form of the process or the 
pleadings to be raised before trial by jury. This course is of 
great practical importance, and is to be adhered to and applied 
as far as practicable and consistent with the rules of law. 
These principles, just and proper as they are, and to be lib- 
erally applied in appropriate cases, do not supersede the right 
to move in arrest of judgment after verdict ; nor will they sus- 
tain every declaration that may have been submitted to a jury, 
and upon which a verdict may have been rendered for the 
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plaintiff. They do, however, obviate objections of form, and 
they do give effect to averments less direct and specific than 
would be requisite, if a demurrer had been filed. 

To entitle the plaintiff to maintain his action, enough must 
appear in the declaration, or be inferred by legal intendment 
from the verdict, to embrace the several allegations, that the 
defendants were the selectmen of Dalton, and, as such, regu- 
lated the list of voters, and presided over the balloting, at a 
regular town meeting; that the plaintiff was legally entitled to 
have his name borne on the list of voters, and that he requested 
the defendants to insert his name upon said list; that the de- 
fendants knew the fact of the plaintiff’s having the legal qualifi- 
cations, or that, by sufficient evidence, it was shown to them 
that he was qualified to vote in the election there pending, and 
that they refused to enter his name on the list. St. 1839, c. 42, 
§ 4. Upon examination of the second count in this declaration, 
we are satisfied that it does substantially allege these various 
matters, or so much of them that, with the legal intendment af- 
ter verdict, and the waiver of formal objections consequent upon 
joining issue and proceeding to trial, it may be considered as 
setting forth a sufficient cause of action. 


There is one obvious inaccuracy in the second count, upon ~ 


which some reliance was placed, and which it may be proper 
to notice. This count, alleging the town meeting to be holden 
on the 9th day of November 1840, and reciting various 
public officers to be voted for at that meeting, states, as one 
purpose of the meeting, that it was ‘‘a meeting of the voters 
of said town of Dalton, for the election of president and vice 
president of the United States,’ &c. The meeting was, in 
truth, for the choice of electors of president and vice pres- 
ident of the United States. To this objection it may perhaps 
be a sufficient answer, that, under our laws, the only mode of 
electing the president and vice president is by the instrumen- 
tality of electors chosen by the people, and that, by the law of 
Massachusetts, this day was assigned for the choice of such 
electors, and therefore an allegation that the meeting was holden 
on that day for the choice of president and vice president, 
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must be none other than an allegation that there was a town 
meeting holden on that day for the choice of electors of presi- 
dent, &c. <A further answer, however, results from the fact, 
that the declaration does also recite that this town meeting was 
holden for the choice of governor, lieutenant governor, a mem- 
ber of congress, state senators, and a representative to the 
legislature of Massachusetts ; and that the plaintiff was deprived 
ef the right of voting for these various officers. We do not think 
this objection can avail the defendants, and arrest the judgment. 
We think the judgment may be well entered upon the verdict, 
upon the second count in the declaration. It is true that the 
verdict was a general one; but where there are several counts 
in a declaration, for one and the same cause of action, some 
of which are good .and others bad, and a general verdict is re- 
turned upon all, judgment will not be arrested, but the verdict 
may be applied to the good counts only. Baker v. Sanderson, 3 
Pick. 353. Cornwall v. Gould, 4 Pick. 446. 


Mary Sumner vs. Jonatuan C. Stevens. 


Where one enters upon land, claimjng title, though under a parol gift only, and holds 
exclusive possession, such possession is adverse, and, if continued Se years, bars 
the owner’s right of entry and of action. 


Writ or entry. The demandant claimed title to the de- 
manded premises under a deed of warranty from Stephen 
Stevens, her father, who was also father of the tenant. At the 
trial, before Wilde, J. the tenant rested his defence upon a title 
by disseizin of said Stephen, and offered evidence tending to 
show, that more than 20 years before the date of the demand- 
ant’s writ, and before said Stephen’s deed to the demandant, 
said Stephen made a gift to him, by parol, of the demanded 
premises, and that he afterwards went into possession thereof, 
and continued in exclusive possession upwards of 20 years. 

Upon this evidence, the jury were instructed, that if they 
believed it, and also believed that the tenant entered and con- 
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tinued his possession, claiming title, this would constitute a title 
by disseizin, and that they should return a verdict for the ten- 
ant. ‘The jury found a verdict for the tenant, which is to be 
set aside, if the foregoing instruction was incorrect. 

Sumner & Byington, for the demandant, argued that the 


tenant was merely a tenant at will of his father, and did not’ 


disseize him; and they cited Lit. $70. Smith v. Burtis, 6 
Johns. 197. Clapp v. Bromagham, 9 Cow. 530. Hall v. Ma- 
thias, 4 Watts & Serg. 331. Hunt v. Hunt, 3 Met. 175. 
Gould v. Thompson, 4 Met. 224. U4 

Porter, for the tenant. An entry under claim of title, whether 
under color of title or not, is adverse, if it is not a technical 
disseizin ; and possession under such entry and claim, if con- 
tinued 20 years, bars not only the right of -entry, but also the 
right of action. Parker v. Proprietors of Locks and Canals, 3 
Met. 91. Prescott v. Nevers, 4 Mason, 3380. In Barker v. 
Salmon, 2 Met. 32, entry and possession under a parol sale 
were held to be adverse ; and how does this differ from a parol 
sift? The cases cited for the demandant decide only that a 
bare entry is not a disseizin. 

Suaw, C.J. The case shows that the tenant entered, more 
then twenty years before the commencement of this action, 
under a parol gift from his father, and has had the sole and 
exclusive possession ever since. Had the tenant simply shown 
an adverse and exclusive possession twenty years, he would have 
shown that the owner had no right of entry, and that would 
have been a good defence to this action. Is it less so, that the 
tenant entered under color of title? A grant, sale or gift of 
land by parol is void by the statute. But when accompanied 
by an actual entry and possession, it manifests the intent of the 
donee to enter and take as owner, and not as tenant; and it 
equally proves an admission on the part of the donor, that the 
possession is so taken. Such a possession is adverse. It 
would be the same if the grantee should enter under a deed not 
executed conformably to the statute, but which the parties, by 
mistake, believe good. The possession of such grantee or 
donee cannot, in strictness, be said to be held in subordination 
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to the title of the legal owner ; but the possession is taken by the 
donee, as owner, and because he claims to be owner; and the 
grantor or donor admits that he is owner, and yields the posses- 
sion because he is owner. He may reclaim and reassert his 
title, because he has not conveyed his estate according to law, 
‘and thus regain the possession ; but until he does this, by entry 
or action, the possession is adverse. Such adverse possession, 
continued twenty years, takes away the owner’s right of entry. . 
Barker v. Salmon, 2 Met. 32. Parker v. Proprietors of Locks & 
Canals, 3 Met. 91. Brown v. King, 5 Met. 173. Clapp v. Broma- 
gham, 9 Cow. 530. We have not used the term “ disseized,” 
becausethe accurate definition and description of disseizin has 
been the subject of much discussion. ‘The term is somewhat 
equivocal, and the same facts may prove a disseizin, for some 
purposes and in some aspects, and not in others. It is enough 
for the decision of this case, that the tenant had the actual, 
exclusive and adverse possession of the estate more than twenty 
years, by which the owner, and all persons claiming under him, 
were barred of their entry and right of action. ' Rev. Sts. c 
LL9; $b. 
Judgment on the verdict. 
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Wasuineton Reynoups vs. Innasitants or New Satem. 


A town meeting cannot be legally held, unless it be in pursuance of a warrant under 
the hands of the selectmen, or of a majority of them. 

Where a town, at a meeting held in pursuance of a warrant signed by one selectman 
only, “ by order of the selectmen,” voted to raise and assess a certain sum of money 
to pay the expenses of the town, it was held that the vote was unauthorized, and that 
payment of a tax, assessed under the vote, could not legally be enforced. 


Assumpsir to recover the amount of a tax collected of the ~ 


plaintiff, and paid into the defendants’ treasury. At the trial, in 
the court of common pleas, it was admitted that the collector of 
taxes for the town of New Salem, for the year 1837, seized and 
sold property of the plaintiff, on a tax list and warrant, and paid 
the proceeds of the sale into the treasury of the town, before 
this action was commenced. Numerous objections to the le- 
gality of the tax were made by the plaintiff, which need not be 
here stated. One objection was, that the warrant for the town 
meeting, which was held on the 14th of November 1836, and 
at which a vote was passed to raise the sum of money that was 


~ 
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assessed in the tax list aforesaid, was not ‘‘ under the hands of 
the selectmen,” as is required by the Rev. Sts. c. 15, $19: 
And it appeared in evidence that said warrant was signed thus: 
“‘ By order of the selectmen of New Salem. Daniel Felton, 
one of said selectmen.” ‘The court overruled all the plaintiff’s 
objections to the validity of said tax, and instructed the jury, 
that the defendants were entitled to a verdict. Such verdict 
was returned accordingly, and the plaintiff alleged exceptions - 
to the ruling of the court. 

This case was argued at the last September term. 

Brooks, for the plaintiff. 

Wells & Alvord, for the defendants. 

Dewey, J. In cases like the present, it is well known by 
those who are conversant with the decisions of this court, that 
great liberality has always been exercised towards municipal 
officers, when we have been called upon to set aside their pro- 
ceedings for informalities. The great liability to errors, on 
the part of those who are called to act in the discharge of mu- 
nicipal duties, the frequent cases of inexperienced officers, the 
complicated nature of the duties that sometimes devolve upon 
them, and the mischievous consequences resulting from the 
setting aside of the doings of a body of men, where so many in- 
terests are affected, as is the case where the granting of money 
by the town, or the assessment of a tax, has been held illegal, 
have always had their proper influence in the consideration of 
questions of this nature; and the result has been, that, as far as 
possible, the various specific requirements of the statute directing ~ 
the mode of raising money by towns, and the form of assessing 
the same, have been held directory, rather than of the nature 
of absolute requirements, the omission to comply with which 
would render the tax invalid. In the present case, however, 
we find a point arising upon the facts detailed in the bill of 
exceptions, which has seemed, from the first, to be one of great 
importance, and demanding a serious consideration. If it be a 
valid one, it goes directly to the legality of the town meeting, 
at which the money was granted, and renders the entire as- 


sessment an unauthorized one. The meeting of the inhabitants 
ahs Bas 
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of New Salem, in the present instance, was held in pursuance 
of a warrant bearing the signature of one of the selectmen, 
and was no otherwise issued under the hands of the selectmen 
of the town, than is indicated by these words: ‘“ By order of 
the selectmen of New Salem. Daniel Felton, one of said 
selectmen.” The question then arises, is this a legal war- 
rant, and will it authorize the legal voters of the town, at a 
meeting convened in pursuance of it, to grant money, and 
cause the same to be assessed upon the polls and estates of the 
inhabitants of the town, if the collection of such tax be resisted 
upon the ground that there was no legally convened meeting 
competent to act in the matter of raising money? 

The authority for calling town meetings is found in the Rev. 
Sts. c. 15, $ 19, and the mode in which they are to be called 
is therein specially provided. It is required that “ every town 
meeting shall be held in pursuance of a warrant under the hands 
of the selectmen.” Is this requisition complied with by the 
issuing of a warrant bearing the signature of only one of the 
selectmen, purporting to have been done “by order of the se- 
lectmen?” Clearly it is not a literal compliance with the 
statute. But it is urged that this may be treated as the act of 
the board of selectmen, and may avail as a substantial execution 
of the statute provision; and that the case of Westminster v. 
Bernardston, 8 Mass. 104, in which it was held that a notice 
given by overseers of the poor, in reference to paupers, signed 
by one of the overseers, purporting to be done by order of the 
board, was valid and sufficient in law, furnishes a precedent for 
a case like the present. Upon recurring to St. 1793, c. 59, 
upon which that decision was made, it will be seen that although 
the statute requires the notice in pauper cases to be given by 
the overseers, yet there is no provision similar to that in relation 
to the calling of town meetings, requiring such meetings to be 
by a warrant under the hands of the selectmen. We think the 
words “‘ under the hands of the selectmen”’ are significant, and 
were intended to express, with particularity, the mode in which 
warrants for town meetings are to be issued. ‘There are strong 
reasons why they should be thus issued. They would carry, 
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on the face of them, the evidence of the fact that they were 
issued by the authority of the majority of the board of select- 
men, and would not leave this to be shown by proof from other 
sources. As no town meeting can be called, unless under the 
signatures of a majority of the whole number of selectmen, 
there would be no danger of two or more conflicting meetings 
called by warrants under the signature of an individual member 
of the board claiming to act for the majority, and as their au- 
thorized agent. ) 

The requiring of the signature of the selectmen, individually, 
to the warrant, tends to secure the supervision and _ particular 
action of each individual as to the subject matter, and imposes a 
personal responsibility, which insures a greater degree of se- 
curity in the discharge of the official duties of the selectmen 
acting in the matter. Similar provisions, as to the form in 
which warrants for the collection of taxes are to be issued, will 
be found in the Rev. Sts. c. 7, $ 33, by reference to St. 1785, 
c. 50. ‘The statute provision as to the certificate and return of 
the election of members of the house of representatives, (Rev. 
Sts. c. 5, $ 8,) is of similar tenor, requiring “a certificate and 
return of such election under the hands of the selectmen.”’ 
Under such statute provisions, we think it must be assumed that 
the legislature intended to give all the security and certainty 
that would result from the individual signatures of the select- 
men, in the cases specified. This might be particularly im- 
portant in the case last mentioned, that of representatives to 
the general court, as a provision tending to avoid the embarrass- 
ment that might arise in contested elections, from individual 
certificates, which might be issued by the various members of 
the board of selectmen, purporting to be by order of the majority, 
and certifying the election of different individuals. 

The statutes on this subject do not require the signature of 
every member of the board of selectmen ; it being now special- 
ly provided by Rev. Sts. c. 2, $ 6, clause 3d, and in accordance 
with what was the well settled judicial doctrine in relation to 
public officers, that a majority of the whole number is always 
deemed a competent number to act for the whole board 
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Upon the general question we have been considering, as it 
arises upon a construction of our statute law, we can expect but 
little aid from foreign sources. This point has been incidental- 
ly considered in the case of Andover v. Grafton, 7 N. Hamp. 
305, where the execution of a contract by one of the selectmen, 
in behalf of the whole, was under consideration, and where Par- 
ker, J., in delivering the opinion of the court, says, “there are 
cases in which one selectman may act and bind the town, with 
the assent of the others; but this principle cannot, in our opin- 
ion, be applied to written contracts or official signatures. A 
majority of the selectmen may lay out a highway; but a return 
of their doings, signed by one for the others, would be insuf- 
ficient. So an indenture, executed ‘for the selectmen,’ would 
not carry upon its face evidence of an execution by a majority 
of the selectmen, so as to bind the town.” 

In the case of Right v. Cuthell, 5 East, 491, where a ques- 
tion arose upon a lease, with a proviso for a termination of the 
same by the landlord or tenant, or their respective heirs, by a 
notice in writing under his or their respective hand or hands, a 
notice signed by A. and B. in behalf of themselves and C., who 
was also a party in interest, as representative of the lessor, was 
held an insufficient notice, and that to be good and effectual, it 
ought to appear on the face of it to be valid against the parties, 
and not to have its validity be made to depend upon any subse- 
quent ratification. Le Blanc, J. says, ‘when I see that by the 
terms of the proviso-the notice is to be given under their re- 
spective hands, I cannot say that a notice under the hands of two 
only is good.” It is proper, however, to remark, in reference to 
this case, that it was liable to the further objection, that it did 
not appear that, at the time the notice was signed, those who 
signed it were authorized to execute the instrument in behalf 
of the other person ; but the general question, more considered 
there, bears upon the point raised in the case at bar. 

Public policy and public security seem to require, that it 
should appear upon the face of the warrant, that it was issued 
by the authority of the major part of the selectmen. But if it 

be permitted to be under the hand of one, for and in behalf of 
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the others, it must always be open to the inquiry whether it 
was in truth assented to by the others. 

The same principle applies to the mode of signature of asses- 
sors to the assessments and warrants issued for the collection 
of taxes. St. 1785, c. 50, and reénacted by the Rev. Sts. c. 7, 
§ 33. These being positive provisions of law, we think they 
cannot be disregarded; nor are they of the class that may be 
considered merely directory. They lie at the foundation of the 
jurisdiction and authority to act upon these subjects; and if | 
there be a defect in this respect, it is radical, and must be fatal 
to the validity of the proceedings. 

The case of First Parish in Sutton v. Cole, 3 Pick. 232, was 
somewhat relied upon in the argument, as a decision showing 
that irregularities and defects in warrants for calling meetings 
are not to be the subject of exceptions and inquiry, except 
at the meeting, and by the inhabitants of the town or members 
of the parish, there assembled. There are suggestions of that 
character, in the opmion of the court given in that case, but 
rather applied, however, to objections raised by third persons, 
not members of the parish. We do not see how the ob- 
jection can be thus limited in point of time and place. It 
is not easy to perceive how those persons who choose voluntari- 
ly to assemble upon an unauthorized call, or insufficient warrant, 


_ can waive the legal objections to such warrant, as respects those 


who are absent, and perhaps designedly so, by reason of their 
knowledge of the illegality of the warrant. It seems to us that 
the true rule is, that the warrant for the meeting, being the 
foundation of all the proceedings at such meeting, must be 
issued in substantially proper form, in order to give validity to 
such proceedings; and if not so issued, that it is open to ob- 
jection by any person upon whom taxes have been assessed 
under a vote of such meeting to raise money. 
New trial ordered. 
VOL. VI. 
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Tue Western Rai Roap Corporation vs. ABEL Bascock. 


It is a good defence to 4 bill in equity, praying for a specific performance of an agree- 
ment to convey land, that the defendant was led into a mistake, without any gross 
laches of his own, by an uncertainty or obscurity in the descriptive part of the agree- 
ment, so that the agreement applied to a different subject from that which he under- 
stood at the time; or that the bargain was hard, unequal or oppressive, and would 
operate in a manner difierent from that which was in the contemplation of the parties 
when it was executed: Butin such case, the burden of proof is on the defendant to 
show such mistake on his part, or some misrepresentation on the part of the plaintiff. 

Where a party agrees, for a certain consideration, to permit a rail road corporation to 
construct a road over his land, on any one of two or more routes, at their option, and 
to convey the land to the corporation, for certain sums, according to the route that 
shall be taken, after the road shall be definitively located, he cannot defend against 
a bill for specific performance of his agreement, by showing that he was induced to 
believe, either by his own notions or by the representations of third persons as to the 
preference of one route over another, that the corporation would select a route dif- 
ferent from that which they finally adopted; nor by showing that the corporation or 
its agents made representations as to the probability that one route would be adopted 
in preference to another, or as to the relative advantages of each route. 

Where a party agrees under seal to permit a rail road corporation to construct a road 
over his land, and also agrees to convey his land to the corporation for a certain sum, 
after the road shall be definitively located, with a condition in the deed of con- 
veyance that the deed shall be void when the road shall cease or be discontinued ; 
specific performance of such agreement may be decreed, after the road is constructed 
over the land, although the corporation did not expressly bind itself to take or to pay 
for the land: And where, in such case, the corporation takes the land, constructs a 
road over it, and is, for three or four years; in actual possession and use of all the 
privileges which the performance of the party’s agreement would give, and then files 
a bill against him for specific performance of his agreement, the bill will not be dis- 
missed on the ground of unreasonable delay in filing it. 

- Where an agreement by deed is made with a corporation, and is delivered to an agent 
of the corporation, who was duly authorized to negotiate it, it is delivered to the cor- 
poration, and his acceptance thereof is the acceptance of the corporation, 

In order to prevent a decree for specific performance of a contract, on the ground of 
inadequacy of consideration, the inadequacy must be so gross, and the proof of it so 
clear, as to lead to a reasonable conclusion of fraud or mistake. 

Where a party who has agreed to convey land, for a certain sum, to a rail road corpora- 
tion, for the site of a road, refuses to perform his agreement, and obtains an assess- 
ment, according to Jaw, of his damages caused by the laying out of the road over his 
land, the measure of the damages to which he is liable for breach of his agreement, 
is the excess of the sum assessed at law over the sum for which he agreed to con 
vey the land. 


Brix in equity, filed on the 4th of May 1842, praying for a 
decree for the specific performance of a contract. 

The bill alleged that the defendant executed and deliversa to 
the plaintiffs an instrument in writing, in the following words: 
- “To all people to whom these presents shall come. Whereas 


en - 
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the Western Rail Road Corporation have caused surveys to be 
made, to ascertain the best route for the road authorized by their 
act of incorporation, and other routes are about to be surveyed, 
some of which pass, or may pass, over or through lands owned 
by me, or in which I have an interest; therefore know ye, that 
I, Abel Babcock, of Chester, in the county of Hampden, in con- 
sideration of one dollar paid to me, and for the further con- 
sideration hereinafter expressed, that said rail road be located | 
through or over lands situated in Chester, on the west side of 
the west branch of Westfield River, on or near the locating line 
lately run by John Child, engineer of said corporation, do hereby, 
for myself and my heirs, executors, administrators and assigns, 
erant, assign, transfer and convey to the said corporation, and 
for the use thereof, and their successors and assigns, full and 
free license and authority to locate, construct, repair, and forever 
maintain and use, the said rail road upon, through and over my 
said lands, in such places and courses as the said corporation 
may judge necessary and convenient, and to take therefor my 
said lands, to the extent authorized by their charter, and within 
the following described limits: On the west side of said river, 
on or near the said western line run by said Child. And I do, 


_ for myself, my heirs, executors, administrators and assigns, cove- 


nant and agree with the said corporation, that when said rail road 
is definitely located, I will, for the consideration hereinafter ex- 
pressed, on demand, execute and deliver to said corporation, and 
their assigns, a deed of release and quitclaim of my said lands, 


-taken as above specified, conditioned to be void, whenever said 


rail road shall cease and be discontinued ; and will give such 
other assurances as may be necessary to carry into effect the 
object of these presents. Provided, however, that said corpo- 
ration shall, when said rail road is definitely located, and my 
said lands taken therefor, pay me at the rate of fifty dollars an 
acre for all the land, which shall be taken for said road, now 
used as mowing, and fifty dollars an acre for the plough-land so 
taken as aforesaid, and eight dollars an acre for pasture-land so 
taken as aforesaid, and ten dollars an acre for wood-land so taken 


as aforesaid, and at the rate of one dollar for each rod in length 
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through which said road shall run through my aforesaid lands, 
for the purpose of fencing the same, where a fence shall be 
absolutely necessary ; provided, however, that where no fencing 
is necessary, then the same shall not be accounted any thing in 
the computation for fencing; and where only one side of said 
road shall require fencing, one half the amount per rod of the 
aforesaid sum for fencing shall be computed. Reserving, how- 
ever, a right to cross said rail road, to get to my other lands, in 
some reasonable place, doing as little damage to said road as 
may be; or, in case the said corporation shall choose to pay me 
four hundred and twenty dollars, as a gross amount of damages 
and fencing, I agree to release as aforesaid. In testimony 
whereof, I have hereunto set my hand and seal, this twentieth day 
of October in the year of our Lord one thousand eight hundred 
and thirty six. Abel Babcock (seal).” 

The bill then averred that the plaintiffs afterwards definitely 
located their road, according to the terms of their act of incor- 
poration, and constructed the same over the defendant’s lands, 
according to the terms specified in his contract above set forth, 
[describing the course, distance, &c. across said lands;] and 
that soon after said road had been definitely located, the 
plaintiffs demanded of the defendant that he should execute and 
deliver to them a deed of release and quitclaim of the lands, 
taken as above, conditioned as in the defendant’s said contract 
was stipulated, and were ready, and offered, to pay the defend- 
ant, as a consideration therefor, at the rate and in the manner 
provided in said contract ; and that the plaintiffs, on the 27th 
of April 1842, tendered to the defendant $500, as and for the 
gross damages in said contract mentioned; and whatever interest 
might, under any circumstances, be due thereon, and demand- 
ed of him that he should execute and deliver to them a deed 
of release and quitclaim of said lands, taken by the plaintiffs, 
and at the same time tendered to him, for his signature and ex- 
ecution, the proper form of a deed; but that the defendant, at 
the several times above mentioned, refused to execute and de- 
liver any deed of quitclaim of said lands, and had, at all times 
-afterwards, so refused, although the plaintiffs had ever been, 
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and still were, ready to pay to him the sum due to him by vir- 
tue of said contract. 

The defendant, in his answer, admitted that he executed and 
delivered the contract set forth in the bill; but he averred that 
the same was not read by him, at the time of its execution, 
and that it was obtained from him either by fraud and misrep- 
resentation, or mistake; that the said Child, mentioned in said 
contract as the plaintiffs’ engineer, run and superintended the | 
running of the lines across the defendant’s lands; that one of 
said lines ran on the north side of said river, and near to the 
defendant’s house ; that another of said lines ran on the south 
side of said river, and crossed it near the head of an island 
therein, which belonged to the defendant, and was near to his 
saw mill; that said last mentioned line was run on the defend- 
ant’s land about 160 rods; that at the time of the execution of 
said contract, the defendant was given to understand, and did 
understand, from the representations of Richard D. Morris, the 
agent of the plaintiffs, and who made the contract in their be- 
half, that the line last aforesaid had been adopted by the plain- 
tiffs, and for which he wished to procure a release ; and that as 
an inducement to the defendant to execute said contract, said 
Morris then and there represented that the plaintiffs would have 
to erect a bridge across said river, and that the defendant might 
use the same, in passing and repassing said river to and from 
his adjacent lands ; and that it was in consequence of this in- 
ducement, and of the advantages so held out to him, and of 
these representations, that he executed the said contract. 

The defendant further averred, that when said contract was 
executed, he was, and ever since has been, seized and possessed 
of two lots of land in Chester, lying upon a mountain, contain- 
ing about 200 acres, covered with valuable timber, which can 
be obtained for profitable use only by running it down the 
mountain to a certain road of the defendant, which he con- 
_ structed, at great expense, for the purpose of procuring said tim- 
ber, and along which to draw it to his saw mill, for use; that his 
saw mill is adjacent to said lots, “and was valuable for the pur- 
pose of manufacturing timber: ” That the plaintiffs located, con- 
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structed and used their rail road, in the courses, &c. mentioned 
in their bill; but that such location and construction were made 
over and above the aforesaid road of the defendant, and along 
the northerly parts of said lots, in such a manner as to prevent 
him from getting down his timber from said lots, or getting it to 
his saw mill, without very great and “unwarrantable expense: 
That a part of said location and construction was made within 
the bed of said river, so as to obstruct the water, and endanger 
and render useless the defendant’s saw mill: That the damage, 
sustained by the defendant, in consequence of said location and 
construction, exceeds $2500; and that, when said contract was 
executed, he had no knowledge that said Child had run any 
such locating line as that where said rail road is constructed, or 
any line near to the same, and that he now believes that no such 
line had then been run, or that any thing was said to him by 
said Morris, at the time of the execution of said contract, as 
to such line; that he did not understand the line, mentioned 
in said contract, to be the one now occupied by the plaintiffs ; 
and that, if he had so understood it, he should not have executed 
said contract. | 

The defendant admitted that the plaintiffs made a tender to 
him, on the 27th of April 1842, as alleged in the bill, and that 
he then refused to execute a deed of release ; but he denied that 
the plaintiffs had, at any other time, demanded any other deed, 
or that they ever made to him any other tender of payment of 
damages, or that he ever refused to execute any other deed. 

The plaintiffs filed a general replication, and evidence was 
taken by both parties. 


This case was argued at the last September term, principally 


upon the evidence. The defendant’s counsel, however, con- 
tended, as matter of law, that specific performance should not 
be decreed, where the plaintiff has any other adequate remedy : 
2 Story on Eq. 23, 24: That the plaintiffs, in this case, might 
apply to the county commissioners to assess the defendant’s dam- 
ages, and that they held the land by virtue of their act of incor- 


poration and the laying out and construction of the rail road: . 


- That specific performance was not a matter of right in the party 
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seeking it, but of discretion in the court, and should not be de- 
creed where it is not strictly equitable, or where the bargain is 
hard, or made under a mistake, or where there has been a great 
change, after the contract was made, in the property which is 
the subject of the contract: 1 Sugd. Vend. (Amer. ed. of 
1836,) 245-248. 2 Story on Eq. 47, 53, 79-81. Mechan- 
ics Bank of Alexandria v. Lynn, | Pet. 376. King v. Hamil- 
ton, 4 Pet.828. Danielv. Mitchell, 1 Story R.172. Mortlock | 
v. Buller, 10 Ves. 305: And that there was such a want of 
mutuality in the contract set forth in the bill, as would induce 
the court to withhold the decree sought by the plaintiffs, even 
if there were no other objection to such a decree. 2 Pow. 
Con. 233, 234. 2 Story on Eq. 53. 

R. A. Chapman, for the plaintiffs. 

Wells & W. G. Bates, for the defendant. | 

The opinion of the court was made known at an adjourned 
term held in Hampden county, in January 1843. 

Suaw, C.J. This isa case in equity, in which the West- 
ern Rail Road Corporation seek the specific performance of:a 
contract made by them with the defendant, previously to the 
definitive location of their road, by which he stipulated to con- 
vey to them in fee, on certain conditions, as much of his land as 
would be necessary to their rail road, at rates therein specified. 
_ The bill sets forth the agreement by which he stipulated to re- 
ceive compensation at certain specified rates per acre, for the 
different kinds of land which the rail road might traverse, and a 
provisional allowance for fencing. Proof was offered of the 
execution of the contract, as also of the final location of the 
road, passing, to a considerable extent, over the defendant’s land, 
as also of the tender of the money, and demand of a deed con- 
forming to the agreement. 

The ground of defence is, that the defendant was deceived 
or mistaken, and led to execute an agreement different from that 
which he supposed he was executing; that he did not under- 
stand where the line was, as described in the agreement, but 
supposed the line contemplated to be adopted to be a different 
line from the one, over which the rail road was in fact located, 
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and one, the adoption of which would have done him less 
damage. 

This is mainly a question of fact upon the evidence, and has 
been so argued by the counsel, and considered by the court. 

The court, in the main, accede to the principles of law, stated 
by the defendant’s counsel, as those upon which the defence is 
placed. In an application toa court of equity for a specific per- 
formance, a decree for such performance is not a matter of strict 
right, on proof of the agreement, but may be rebutted by 
showing that to require such an execution would be inequitable. 
A defendant, therefore, may not only show that the agreement is 
void, by proof of fraud or duress, which would avoid it at law ; 
but he may also show that, without any gross laches of his own, 
he was led into a mistake, by any uncertainty or obscurity in 
the descriptive part of the agreement, by which he, in fact, mis- 
took one line or one monument for another, though not misled 
by any representation of the other party, so that the agreement 
applied to a different subject from that which he understood at 
the time; or that the bargain was hard, unequal and oppressive, 
and would operate in a manner different from that which was 
in the contemplation of the parties, when it was executed. In 
either of these cases, equity will refuse to interfere, and will 
leave the claimant to his remedy at law. — 

But, to establish either of these grounds of defence, the 
burden of proof is plainly on the defendant; and to bring his 
case within the former, he must show such mistake on his part, 
or some misrepresentation on that of the complainant, or his 
agent, seeking to enforce the performance of the contract. In 
doing this, it is not competent for the defendant merely to aver 
that he was under a mistake as to the description of the route, 
or other subject matter of agreement, or, when the description 
was precise and clear, that he signed the agreement without 
reading or hearing it, where he had the means offered him of 
doing so. He must show an honest mistake not imputable to 
his own gross negligence. 

One other consideration, which we think applicable to such a 
_.case, is this; that where a man has stipulated, for a certain con 
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sideration, to permit a company to construct a road over his 
land, by any one of two or more routes, at their option, it is not 
competent for him afterwards to resist the performance of his 
agreement, by showing that he was induced to believe, either 
by his own notions, or by the representation of others, as to the 
preference of one over the other, that a particular one was 
adopted, which he did not expect; nor would this result be 
affected, if the other party, or their agents, had made such repre- 
sentation, as to the probability of their adopting one route in 
preference to the other, or of the relative advantages of each. 
Having, by the terms of the contract, stipulated for the right to 
adopt either, and stipulated to pay a consideration for such night 
of choice, ¢ fl representations respecting the probabilit} of their 
adopting one rather than the other, must be considered as merged 
in the agreement ; and if, in fact, the one route would cause more 
damage, and the land owner intends to claim larger compensation 
in one case than in the other, the alternative must be stipulated 
for in the agreement itself. 

One objection was taken to this agreement, not, we presume, 
to its legality, but to the fitness and propriety of enforcing its 
performance in equity ; which is, that it was not mutual, because, 
although the defendant bound himself to convey his land at 
certain prices, the company did not bind themselves to pay him 
_ those prices. 7 

In the first place, the contract, being under seal, and made 
upon a nominal pecuniary consideration, was binding in law, 
without other consideration. Again; it was conditional ; it was 
the grant of a license to enter upon his land, and lay out their 
rail road over it, at their option. If they should not take his 
land, he would be entitled to no further compensation. But 
further; as this was a grant to them, on condition, of a license, 
with certain rights, interests and easements in the land, there 
would be good ground to hold, that if they accepted and acted 
upon this grant, they were bound by the conditions, and that 
an action would lie for the money. As where a grant is made 
by deed poll, the grantee paying money, or performing any 
other condition, an acceptance of the grant binds the grantee to 
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a performance of the condition, for which assumpsit mu lie. 
Goodwin v. Gilbert, 9 Mass. 510. 

But a more decisive, and perhaps more satisfactory answer is, © 
that the direct stipulation of the defendant was to execute a 
qualified, defeasible conveyance of the land to the company, on 
certain payments being made. The payment was a condition 
precedent, and the company could obtain no benefit from the 
agreement, without first paying or tendering the stipulated rates 
of compensation. ‘This was an ample security for the defendant, 
binding the company to a compliance with the agreement on 
their part, and renders the agreement reciprocal ; and the con- 
‘ dition subsequent, to be inserted in the deed to be made by 
him, ren@ering it void if the rail road over his land should be 
discontinued, was a sufficient guaranty that the grant would not 
continue when the land should cease to be appropriated to that 
public use. 

That such an agreement, if fairly made, is a legal contract, and 
that it affords a proper ground for a decree for specific perform- 
ance in equity, we can have no doubt. 

In executing public works, where private property must be 
taken for public use, the cost of the work, as affected by the 
compensations thus to be paid, enters largely into the considera- 
tion, both of the legislature, and of those agents and commis- 
sioners, who may be intrusted with the consideration of the 
subject, in determining, first, whether the work shall be under- 
taken at all, and, if so, then what route shall be selected. Such 
a decision must be influented mainly by a comparison of the 
expense with the utility of several proposed routes. If it is to 
pass over lands covered with dwelling-houses, or otherwise of 
ereat value and cost, it would be a strong inducement to the 
adoption of a less expensive route, or operate as a decisive 
objection to the enterprise. But the owners themselves know 
the value of the property, and the prices at which they are will- 
ing to part with it, for the accomplishment of the proposed 
object, taking into consideration the advantage, if any, which 
it may confer on their other property. A previous contract, 
stipulating provisionally for a grant of the land, or of a right of 
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way over it, on certain specified terms, is well calculated to give 
authentic information, to prevent all mistakes and misunderstand- 
- ing arising from mere verbal propositions and representations, 
and to secur 2 the rights of all parties. 

Taking sich a contract, when fairly made, on good considera- 
tion, without fraud or duress, to be perfectly legal and equitable, 
a specific performance, by a decree in equity, is plainly the only 
adequate remedy that such a public corporation could have. The 
use of the land, when the location is fixed, is absolutely essential 
to their franchise, and a compensation in damages, in an action 
at law, would afford them no relief. Indeed, the right to the use 
of the land, for a public purpose, is secured by the constitution 
_ and laws of the land, independently of any contract ; and by their 
act of incorporation vested in the company, for the use of the pub- 
lic; and if a specific performance of the agreement, on the 
part of the land owner, were not given in equity, and the result 
were that he should obtain his damages in the mode pointed out 
by the statute, if they should exceed the amount stipulated for in 
the agreement, the company, in an action at law, on the contract, 
would recover back the same amount, in damages. If, therefore, 
the agreement is a valid and equitable one, this remedy, by spe- 
cific performance, ought to be allowed, to avoid circuity of action. 

With these considerations in view, the court have considered 
the subject as one of fact upon the evidence. There is consid- 
erable conflict of evidence, especially as to what took place at the 
defendant’s house, when the agreement was executed. Without 
stating the evidence at large, which is quite voluminous, the 
conclusions which we have come to, are these: That there was 
no fraud or false representation on the part of the company’s 
agent ; that the route, described in the agreement, was clearly 
and definitely stated- as the west line, or Child’s line, and was 
known to, or might easily have been known to, Babcock, the 
defendant, and was at least as well known to him as to the 
agent; that this was the line ultimately adopted by the company 
as the route of their road; that the agreement was read over to 
the defendant, before he executed it, with an honest purpose to 
enable him fully to understand it; that there was no mistake on 
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the part of the defendant, as to the route expressed in the agree- 
ment; and that, if he was induced, from any cause, to suppose 
that the company,would not pursue the route they did, but adopt 
another, which he supposed would be more benefi tal to them, 
and better for him, it is not a mistake into which he was led by 
the company’s agent, nor one which affects this agreement. 

And the result of the opinion of the court is, that the agree- 
ment is valid in law, that the defendant has shown no sufficient 
erounds to excuse him from a performance in a court of equity, 
and therefore that the complainants are entitled toa decree for 
such specific performance. 


After the foregoing opinion was delivered, the counsel for the 
defendant moved for a rehearmg. The motion was granted, 
and at the present term, another argument was addressed to the 
court, in behalf of the defendant. . 

Suaw, C. J. A rehearing of the cause has been ee | before 
the full court, upon several grounds. 1. That the complainants 
are chargeable with laches in not having commenced their suit 
earlier.* Under the circumstances, we can see no ground for 
this objection. By the location, the complainants are and have 
been in the possession and actual use of all the privileges, which 
the performance of the defendant’s agreement would give them, 
and all which they have occasion for; and all which they seek 
by this suit is a confirmation, by the deed stipulated for, of 
these privileges, as their night. 

2. That the company do not show that they accepted the 
defendant’s contract, until this suit was commenced. We 
understand that Mr. Morris was the authorized agent of the 
company, and that the deed to them was made pursuant to the 
instructions given him for that purpose, and therefore the de- 
livery of the defendant’s deed to him was a delivery to the 
company, and his acceptance of the deed was an acceptance by 
the company. By such acceptance, the company were bound to 
the performance of the stipulations in it, on their part to be 


* The defendant’s counsel, on this point, cited Watson v. Reid, 1 Russ. & 
Mylne, 236. 
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performed. ‘The court are asked, by way of test, whether the 
defendant could have maintained an action against the company, 
as soon as they had located their road over his land, and taken 
possession of it, at the rates stipulated for in this contract. We 
think he could, and that this follows from the principle already 
stated, viz. that the grantee, in a deed poll, is bound, by its ac- 
ceptance, to the performance of conditions stipulated to be 
performed on his part; and such obligation not arising from 
specialty on his part, assumpsit will lie to enforce it. 

3. Another ground is inadequacy of consideration, because 
the damages are so much greater thin were contemplated when 
the contract was made. Undoubt dly gross inadequacy of con- 
sideration is a good reason for not enforcing the specific perform- 
ance of a contract. It is somewhat difficult to deal with this 
question of inadequacy of consideration, when the circumstances 
are so changed by the location of the rail road itself. At the 
present time, the business of the vicinity may have greatly in- 
creased, and the value of all the lands adjacent or near to the 


. rail road must be estimated as it is enhanced by the establish- 


ment of such a great public work and thoroughfare in its neigh- 
borhood; whereas, at the time this contract was made, it was 
valued as plough-land, mowing, pasture and wood-land. It was 
at a time when the company had some latitude of choice, in 


_determining where to build this great public work, and especial- 
ly as to the precise route they would adopt. Besides; the de- 


fendant, when the route was uncertain and unsettled, might be 
induced, very justly and wisely, to offer his land at an under 
valuation, in respect to the enhanced value of the residue of his 
property, to be effected by the location of this road, in that di- 
rection. So far as this had any influence, if it had any, it was 
a consideration for the defendant’s contract, in addition to the 
pecuniary compensation to be paid for the land, and renders it 
more difficult to draw any conclusion of inadequacy of con- 
sideration from the stipulated rates of payment for the different — 
kinds of land taken. Under these circumstances, we are of 
opinion, that to invalidate this contract, the inadequacy of con- 
sideration must be so gross, and the proof of it so great, as to 
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lead to a reasonable conclusion of fraud or mistake ; and we 


can, perceive no such proof, nor any thing approaching to it. 

4. Another ground relied on is, that, in the opinion formerly 
given, the court intimated that in case Babcock should receive 
a larger amount of compensation, by the award of commission- 
ers, or the verdict of a jury, than he had stipulated by his 
contract to accept, the company, in an action at law on the 
contract, would have a right to recover back the difference ; and 
this is supposed to be incorrect. 

That proposition was not necessary to the decision of the 
cause, and it was put by way of illustration, in order to strengthen 
the conclusion that this was a fit case for a specific performance 
of the defendant’s contract Ly a decree in equity, for this, 
among other considerations, that a suit at law would lead to the 
same result, by a circuity of action. 

Our view was this: Supposing the defendant’s contract to 
be a valid and legal one, subject to no legal or equitable objec- 
tion, then he was bound by it to execute a deed to the com- 


pany, on payment of the stipulated compensation for his land; - 


and his refusal to do so, on demand and tender, would be a 
breach. In a suit at law, on such breach shown, the plaintiffs 


would be entitled to recover such sum as would indemnify 


them for the actual and direct loss sustained by the non-per- 
formance of the contract. Such we understand to be the rule 
of law, in regard to damages. There may be a difficulty in 
fixing this by proof; but, when fixed, it is a rule of law as certain 
as the rule of damages on the non-payment of a note of hand. 
Such is the rule of damages on breach of a covenant of seizin 
or right to convey, when no estate passes; it is the sum act- 
ually paid, because that is the sum actually lost by the breach. 
Bickford v. Page, 2 Mass. 455. 4 Kent Com. (3d ed.) 474, 
475. If the consideration actually paid cannot be ascertained, 
the damages shall be determined as nearly to it as the proof 
will admit. Smith v. Strong, 14 Pick. 128. Where a party 
stipulated to give his land for a public improvement, the value 
of the land was deducted from his other damages sustained, in 
an application for damages. foster v. Boston, 22 Pick. 33. So 


hal 
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in a covenant against incumbrances, the sum actually paid to 
remove the incumbrance is the measure. of damages.. Prescott 
v. Trueman, 4 Mass. 627. Brooks v. Moody, 20 Pick. 474. 
Indeed, the rule is too familiar to require many authorities to be 
cited in support of it. 

Now, the view of the court was, that if the defendant here 
could proceed and obtain an award for damages larger than the 
sum which, by his contract, he had stipulated to take, then the 
loss sustained by the plaintiffs would be the difference between 
what they should thus be compelled to pay, under the award of 
commissioners, and the sum the land owner had agreed to re- 
ceive in full satisfaction. That sum would be the exact amount 
of their loss ; and of course that sum would be the sure of 
their damages, in a suit for breach of this contract, * It still 
appears to us that this is a correct view of the subject, and that, 
under the circumstances of this case, a decree for a specific 
performance will bring the parties to the same result, to which 
they would come by a circuity of action, if it were refused. 

We are aware that this is not the result in ordinary cases, 
and depends upon the peculiar circumstances of this case. Or- 
dinarily, when a decree for a specific performance of a contract 
to convey lands is refused by a court of equity, for any cause, 
the covenantor holds and retains the land, and the covenantee’s 


_ only remedy at law is to recover a sum of money in damages. 


But, in the present case, the complainants have a right by 
law to take and hold the land for public use, to the same extent 
which they could do by force of the contract, and the land- 
holder’s only remedy would be to recover a sum of money as 
compensation for his land. When the sum, which he should 
thus recover by the award of commissioners, comes to be com- 
pared with the amount to be received by the contract, the dif- 
ference is mere matter of computation ; and if the owner of the 
land had gained any thing by the operation, it would be a gain 
in money, and a gain precisely commensurate with the com- 
pany’s loss. But, in either event, whether by the operation of 
law, or by force of a decree for specific performance, the come 


pany holds the land. 
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‘Several other considerations were brought to the attention of 
the court, in behalf of the defendant, on the rehearing, which 
have been fully considered; but upon the best deliberation which 
they have been able to bestow upon a revision of the whole 
subject, they adhere to the opinion formerly expressed, that the 
plaintiffs are entitled to a decree for specific performance. 


Exisoa Marcy vs. Davin Marcy. 


A demandant in a writ of entry, who claimed title under a will, proved the following - 

_ facts: That two persons signed a certificate on the will, that they heard the execu- 
tor therein named give notice to the testator’s heirs and legatees, that he should offer 
the will. for probate on a certain day; that a certificate of the probate of the will, 
dated on the same day, was written on the will, or annexed thereto, and was recorded 
as if signed by the judge of probate, though his signature was not in fact affixed ; 
that the executor gave an administration bond to the judge of probate, which was 
placed and kept on the files of the probate court ; that the judge of probate issued a 
warrant for the appraisement of the testator’s property, and that an inventory 
thereof was returned and sworn to before said judge, by the executor. Held, that _ 
these facts were properly received in evidence to prove, and furnished proof from 
which it might be inferred, that the will was duly proved, although neither the 
records nor files of the probate court showed any order of notice to the parties inter- 
ested in the will, that the same was offered for probate. 

Where one of two tenants in common of land conveyed the whole estate to A. by a 
deed with warranty, and A. entered, claiming title to the whole, and, on being re- 
quested by the cotenant to give up a moiety thereof, refused so to do, and declared 
that he would stand a lawsuit before he would give it up; it was held that there was 
an ouster of the cotenant, which entitled him to maintain a writ of entry against A. 


Wrir of entry to recover an undivided moiety of fifteen 
acres of land in Holland. Trial before Hubbard, J. 

The demandant claimed title under the will of his father, 
James Marcy, who died May 24th 1800. By said will, the 
testator, after bequeathing to his wife certain personal property, 
and the use and improvement, during her life, of a part of his 
dwelling-house, and the 15 acres described in the demandant’s 
writ, made the following disposition of the residue of his real 
estate: “I give and devise unto my son Uriah the one half of 
the farm I now live on, including the one half of my wife’s 
dower in my real estate, after her death. I give and devise to 
‘my son Elisha” (the demandant) “the other half of my said — 


el 
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farm; and my will is, that my said farm, including my wife’s 
part, shall be equally divided between my sons, Uriah and Eli- 
sha.” Ebenezer Morse, Benjamin Reeve, and Solomon Wales 
appeared to have subscribed their names as attesting witnesses 
of the execution and publication of said will; and it also ap- 
peared, on the records of the probate court in the county of 
Hampshire, that said will was proved and allowed by the judge 
of that court, on the 24th of June 1800. But it also appeared | 


that the original certificate of the probate, written on the back 


thereof, or annexed thereto, was not signed by the judge, though 
it was recorded by the register, with the judge’s name thereto, 
And it did not appear, from any record of said court, or any 
paper on the files thereof, that notice was given, or ordered to 
be given, to the parties interested, before said will was proved . 
and allowed, as aforesaid. On the will, however, there was 
a certificate, as hereinafter stated in the opinion of the court, 
(p. 366,) that the heirs and legatees had received notice from 
the executor of his intention to offer the will for probate, on 
the day when it was proved and allowed. 

- It was proved to be the custom of the judge of probate in 
the county of Hampshire, to sign certificates of probate of wills, 
when proved; but that the register frequently omitted to sign 
his records. 

_A bond was given by the executor of said will, and was filed 
and kept in the probate office. Appraisers of the testator’s 
estate were also appointed, who returned an inventory, to which 
the executor made oath before the judge of probate, as appeared 
by a certificate thereon, signed by said judge. 

The tenant objected that no legal probate of the said will of 
James Marcy appeared from the foregoing proceedings. 

The said James Marcy died seized of about 350 acres of 
land, which was devised to the. demandant and his brother 
Uriah jointly, except a life estate in the demanded premises, 


which was given to the testator’s wife, as above stated. After 


the testator’s death, his family remained together at the mansion 

house four or five years, after which the demandant com- 

menced a separate occupation of the easterly half of the farm, 
VOL. VI. ol 
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under a parol partition, and Uriah of the westerly half, and this 
separate occupation has been continued ever since. The man- 
sion house and the demanded premises are part of said westerly 
half; and the widow lived with Uriah, on the premises, till her 
decease, in June 1888. 

It did not appear whether or not said parol partition em- 
braced the demanded premises, in which a life estate was 
devised to the widow ; nor whether said partition was intended 
to be a division of any land except that to which the parties 
were entitled to immediate possession under said will. 

In September 1832, said Uriah conveyed the half of the farm - 
which was occupied by him, including the demanded premises, 
to the tenant, by a deed of warranty, and the tenant claims 
title under that deed. In March 1839, at the demandant’s 
house, the demandant claimed his share of the demanded prem- 
ises of the tenant, and requested him to give it up. ‘The 
tenant replied that he would not, but would stand a lawsuit 
first. 

Upon this evidence, the tenant contended that no ouster was 
proved, and that the demandant’s remedy, if he had title, was — 
by petition for partition; the tenancy of the whole being yet 
unsevered, 

It was ruled that the above stated facts constituted an ouster, 
and a verdict was directed for the demandant. New trial to be 
eranted, if the action cannot be maintained on the foregoing 
evidence ; otherwise, judgment to be rendered on the verdict. 

Ashmun, for the tenant. The demandant and his brother 
Uriah continued jointly seized in fee simple, notwithstanding 
their parol partition. No adverse rights are acquired under such 
a partition, because it is by consent. And where one conveys 
his part with warranty, the conveyance is void as against his 
cotenant. Porter v. Perkins, 5 Mass. 233. Porter v. Hill, 
9 Mass. 34. The grantee is not a disseizor, because he has a 
right under one cotenant, and cannot disseize either without 
disseizing both. And where there is no disseizin, a cotenant’s 
remedy is by petition for partition. 

To enable the demandant to maintain this action, he should 
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have shown affirmatively that the demanded premises were not 
included in the partition ; and also that the partition was a le- 
gal and binding one, as to the residue of the farm. Otherwise, 
as the life estate is determined, the parties now own the whole 
as tenants in common, and the action to recover the demand- 
ant’s interest should embrace the whole. If not, he may first 
recover a moiety of the 15 acres, and then a moiety of the re- 
maining part of the westerly half of the farm; and an action 
would then lie against him for a moiety of the easterly part. 
Thus, after several successful recoveries, by both parties, the 
estate would only be brought into common, and made ready for 
a partition, which ought to be the first process. 

Can the demandant claim under James Marcy’s will? A 
devise of land is inoperative, unless the will is proved in the 
probate court. Shumway v. Holbrook, 1 Pick. 114. Courts 
~ of limited jurisdiction must substantiate every fact necessary to 
give them jurisdiction. Williams v. Blunt, 2 Mass. 2138. Any 
material defect renders the proceedings of a court of probate 
null at any period, when they are brought in question. Chase 
v. Hathaway, 14 Mass. 227. ‘The defects in the probate of the 
- will, in the present case, are, Ist, want of proper notice to the 
parties interested ; 2d, the omission of the judge to sign the cer- 
tificate of probate. 'The fact of notice should appear in the de- 
cree. 14 Mass. ubi sup. The record shows, in this case, what the 
notice was, and that it was not sufficient. Probably the judge 
prepared his certificate of probate, and, on examination of the 
defective notice, deferred the proof. There clearly is no record 
of proof. ‘The doings of the register of probate are not evi- 
dence. He is only to copy originals; and a copy is not evi- 
-dence, when the original is produced. 1 Stark. Ev. 159. Or, 
if it be admissible, it must be controlled by the original. This 
defective record of probate cannot be supplied by other proof, 
nor do the executor’s bond and the inventory warrant an infer- 
ence that the will was proved. They might exist though the 
will was not proved. 

The court can go no further than to say, that all the papers 
in the case show a probability that the will was proved. Ang 
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if the case is to be decided on probabilities, it should have been 
left to the jury to decide whether there was an actual probate. 

C. Allen, for the demandant. There is sufficient evidence 
of the probate of the will of James Marcy. It is duly entered 
on the records of the probate court. There is an official copy, 
with a certificate of probate thereon, signed by the register A 
bond was given by the executor, and put on the files of the 
court, and a warrant of appraisement was issued and returned — 
executed. The devisees entered into possession of the testator’s 
estate, and occupied it in the proportions in which it was de- 
vised to each; and no question respecting the probate appears 
ever to have arisen. After a lapse of more than 40 years, an 
attempt is first made to set aside the will for an alleged irregu- 
larity in the proceedings in the probate office. 

The attestation of the judge to the probate of a will is not 
required by law. All that is required is, that it shall be a mat- 
ter of record that the will was proved. And in respect to the 
records, it is not necessary that the certificate of the register 
should be affixed to the copy of every paper that is recorded. 
It is enough, if the books produced are authenticated as the 
records of the probate court. From the evidence in the case at 
bar, the inference is irresistible that the will was duly proved, 
and that a blank was left for the usual signature of the judge, 
and that, by accident, it was not filled. The omission being of 
that which is not required by law, it does not vitiate the pro- 
ceedings. : 

The demandant was disseized, and his action is well brought. 
The disseizin is proved by the conveyance which the tenant 
took from Uriah of the whole estate, with warranty, and by his 
express refusal to allow the demandant to occupy the estate. 
Higbee v. Race, 5 Mass. 344. Gordon v. Pearson, 1 Mass. 323... 
Cummings v. Wyman, 10 Mass. 464. Chapman v. Gray, 15 
Mass. 439.. Bogelow v. Jones, 10 Pick. 161. 

The disseizin extended no further than the demanded prem- 
ises. Uriah Marcy and the demandant made partition, by parol, 
nearly 40 years ago, of the estate to which they were entitled 
_, to immediate possession; and, from that time, each has occupied 
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a moiety in severalty. It is now too late for the tenant to say 
that he has not acquired a possessory title to the part which he 
has occupied as his separate estate. But no such title could 
have been acquired by the tenant or his grantor against the de- 
mandant, during the life of the widow. Wells v. Prince, 9 Mass. 
508. Wallingford v. Hearl, 15 Mass. 471. 

R. A. Chapman, in reply. All the cases cited for the de- 
mandant, to show that he has been disseized, are those in which 
one cotenant, or a part of the cotenants, undertook to claim 
and dispose of the whole property.. There is no such fact in the 
present case. ‘The demandant now has in possession one half 
of his fathe’s farm. And it does not appear that the demand- 
ed premises, which are surrounded by what is admitted to 
belong to Uriah, were not included in his half. Uriah’s sale to 
the tenant, so far from a sale of the whole, included none of the 
demandant’s part. 

As to the tenant’s refusal to give up the premises without a 
lawsuit ; for aught that appears, it was a mere refusal to give 
up a part of what had been set to Uriah by the parol partition. 
A refusal to yield this was not a disseizin. 

The authorities cited, relative to the estate of the widow, 
have no effect to weaken the positions taken by the tenant. 
He does not pretend to an adverse occupation. He insists that 
the whole farm still lies in common, if any title thereto accrued 
under the will; and that he is in possession of that part which 
was assigned to Uriah, under the parol partition: Or, if this be 
-not so, then that he is in by consent of one of the cotenants, 
and therefore not a disseizor; and that the cotenant, who still 
holds a part, cannot sue the other cotenant for the other part, 
nor sue one who holds under such cotenant. 

The doctrine of disseizin by election does not apply ; because 
that is only for the sake of a remedy. In the case at bar, no 
remedy by action is necessary. The demandant has only to do 
right, by yielding his share of the common property, and then 
have a new partition. 

Hussarp, J. By.the will of James Marcy, under whom 
both the parties claim, either as heirs or devisees, the fifteen 

Le 
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acres of land, the subject of the present controversy, are given 
to his widow for her life: To his son Uriah is given half his — 
farm, including the half of his wife’s dower in his real estate, 
after her death; and to his son Elisha the other half. And he 
directs that his farm, including his wife’s part, shall be equally 
divided between his said sons. The widow went into possession 
of the fifteen acres after his death. To affect, then, the right of 
the demandant, by the parol partition (which has been proved) 
of the farm devised, the tenant, who claims under the convey- 
‘ance from Uriah, must show that the fifteen acres of land, 
called the widow’s dower, but in fact devised to her for life, 
and probably intended to be in lieu of dower, wassincluded in 
that partition. But this he has failed to do; and it is therefore 
unnecessary for us to determine, in this case, what title has 
been. acquired by the parties, in consequence of the parol par- 
tition ; whether they are still tenants in common, as the tenant 
now contends, or whether they own in severalty, having had a 
several possession, claiming title, for nearly forty years. 
Viewing the case, then, independently of the parol partition, 
is the demandant entitled to an undivided half of the fifteen 
acres, as demanded by him? And if so entitled, has he been 
disseized by the tenant? The demandant’s title is derived from 
the will of his father; and to the introduction of the will, to 
maintain his action, it is objected that it ought not to be 
admitted in evidence, on the ground that it was not duly proved 
at the probate court, and so ¢annot be offered in support of title. 
To sustain this objection, it is urged that there was no sufficient 
notice to the parties interested in the estate; and also that the 
fact of notice should appear in the decree. The notice, which 
appears on the original will, is as follows: << Northampton, June 
24th 1800. We heard the executor to the foregoing will no- 
tify the heirs and legatees, that he should offer the will for pro- 
bate on this day. Ebenezer Morse. Benjamin Reeve.” The 
persons who sign this certificate appear to have been two of 
the witnesses to the will; and we may believe they lived in the 
same town with the testator, and had come to Northampton for 
the purpose of proving the execution and publication of the 
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will, and were therefore selected as witnesses of the fact of no- 
tice to the parties interested in the estate. In regard to the 
sufficiency of this notice, it is to be observed, that the statutes 
touching the probate of wills and granting letters of administra~ 
tion, have prescribed no form of notice for the parties to pur- 
sue, and it is left, therefore, in the discretion of the judge, to 
whose jurisdiction the subject appertains. 

So early as 1649, it was provided, that if executors renounce, 
or if “none of the friends or kindred of the deceased party, 
that shall die intestate, shall seek for administration of such per- 
son’s estate, then the clerk of the writs of such town, where 
any such person shall die, shall, within one month after his 
decease, give notice to the court of that county to which such 
town doth belong, of such renouncing of executorship, or not 
_ seeking of administration, that so the court may take such order 
therein as they shall think meet.” Anc. Chart. 204. Here 
was a provision for notice, where no one made application for 
administration of the estate, but no provision as to the manner 
of notifying heirs and persons interested, on making application 
for administration. And in 1692, there was a provision, that 
no nuncupative will should be at any time received to be 
proved, “unless process have first issued to call in the widow 
or next of kindred to the deceased,” if resident within the gov- 
ernment, “to the end they may contest the same, if they 
please.” Anc. Chart. 235. And this was reénacted, after the 
adoption of the constitution, by S¢.°1783, c. 24,$ 4. And so 
by St. 1785, c. 12, § 3, where witnesses to a will lived more 
than 30 miles from the place of probate, or were unable to at- 
tend, from age or indisposition, the court of probate had power to 
issue a commission to take their testimony ; “ provided always, 
however, before the probate of any willéshall be allowed from 
the evidence of affidavits, such proceedings shall be had, in all 
respects, as in this act are provided respecting wills previously 
proved and allowed in a court of probate without this Common- 
wealth ;” in which last case, notice was directed to be given in 
some public newspaper, three weeks successively, 30 days at 
least before the time assigned, to the end that any person might 
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appear and show cause against the filing and recording of the 
same. Here it will be perceived, that while provision was made 
for notifying persons interested, before probate of a will, in the 
two specified casts, yet in the ordinary and common cases of 
probate of wills and granting administration, no enactments 
were made; but the whole subject of notice was left to the 
discretion of the judge, in the cases as they arose. And prob- 
ably the mode of giving notice, in many parts of the Common- 
wealth where newspapers were published, had assumed the 
form prescribed by this statute in relation to the probate of 
foreign wills. The object in view was notice to the parties in- 
terested, and not the form of the notice; and if the judge of 
probate was satisfied as to the notice actually given, the law 
was answered ; and if any party had cause of complaint in re- 
gard to the Pata provision was made for an appeal from the 
judge’s decree. St. 1783, c. 46, § 4. 

In the present case, the judge of probate had witnesses before 
him as to the due execution of the will, and who certified on the 
will, if they did not also swear to the fact before him, the 
actual notice given to the heirs and legatees; and we think it 
was a matter within his discretion to judge of the sufficiency of 
the notice. And no appeal having been taken from his decree, 
it is not now open to the parties to contest the sufficiency of 
the notice. P | 

It is said that the notice, to give it validity, and to authorize 
the reading of the will itself in evidence, should have been re- 
corded; and in support of this point, the case of Chase v. 
Hathaway, 14 Mass. 227, is cited, in which the court say, “a ~ 
court of probate, although not technically a court of record, 
ought to have a perfect record of all its orders and decrees ; 
and it was for this purpose, principally, that the constitution 
established the office of register. Orders of notice, among other 
things, should be recorded ; or, if not, should be filed, with the 
return upon them; and in all important decrees, if previous 
notice has been given, the fact should be recited in the de- 
cree:”’? And the court further say, “it is the more important 
that this should be attended to in the probate offices; as any 
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material defect will render the proceedings null at any period, 
when they shall be brought in question; it having been de- 
termined that orders and decrees of those courts may be avoided 
by plea ; they not being, like judgments at common law, rever- 
sible by writ of error.” But while the positions here advanced 
are entitled to the greatest respect, yet they cannot be applied 
to overthrow wills long before proved agreeably to ancient usage, 
though the notices, previous to their approval, have not been 
filed or recorded. It was not the usage of the court, in the 
county of Hampshire, to record or preserve such notices ; and at 
such a distance of time as the present case presents, it would be 
unreasonable to hold a party bound to produce evidence of the 
minute parts of the proceedings. Symonds v. Kimball, 3 Mass. 
299. Soearly as 1639, in an “act for keeping records of judg- 
ments and evidence,” it was enacted, “that there be records 
kept of all wills, administrations and inventories; as also of 
the days of every marriage, birth and death of every person 
within this jurisdiction.” Anc. Chart. 43. But here was no 
provision for recording the notice to parties prior to the probate 
of the will or of granting administration on an intestate estate ; 
nor afterwards, except as before mentioned. In the present 
case, however, there was a filing of the evidence, and the min- 
utes existing constitute a record of the fact of notice. 

_ It is then objected, that the judge’s certificate on the origi- 
nal will was not signed, which furnishes evidence, it is argued, 
that the proof of the will was never completed. On inspection 
of this certificate, it is evident that the practice in the county 
was, to make the decree of probate of the will the letter 
testamentary also ; so that by giving the executor a copy of the 
will, and the certificate of probate, he was also furnished with 
the evidence of his appointment. And we see nothing improper 
or inconvenient in this practice. It answers all the purpose in- 
tended by granting letters testamentary after probate of the will. 
In the present case, a bond having been given by the executor, 
as appears by the files, and appraisers appointed on the estate, 
who returned their inventory, which was proved before the 
judge of probate, under his hand, and ordered to be, and in fact 
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was, recorded, we are of opinion they are admissible as evidence 
of the proof of the will to the satisfaction of the judge of pro- 
bate, and that his omission to put his name to the certificate of 
probate was by mistake, and not by design. And though it is 
safe and wise for the judge of probate to sign all papers which 
pass from under his hands, yet there is no statute provision 
specially requiring such signature, or making an act void for want 
of it. And the record of the instrument, and the certificate of the 
register, are legal evidence of the decree of the judge, though 
liable to be impeached, if there is mistake or fraud in the record. 

But it is objected, that if there is doubt about the probate of 
the will in this case, then the court decide a matter of fact, in 
making it sufficient proof; and that it should have been left 
to the jury to say whether there was actual probate of the will. 
But this objection is untenable ; for the only ruling in the case 
was, that the papers were admissible to be read to the jury, 
as furnishing evidence from which they might justly infer the 
probate of the will; and the party afterwards made no request 
to have the jury render their verdict upon the sufficiency of the 
evidence. And it would, in our opinion, have been plenary 
evidence with the jury, to establish the will. The court say, in 
Shumway v. Holbrook, 1 Pick. 117, “a will may be proved in 
the probate office at any time, in order to establish a title to real 
estate.’ And on evidence like the present, it would be the 
duty of the probate court to establish the will, if, for want of 
form, the probate should have been considered so defective that 
the will had been rejected as evidence in its present state. But 
we are of opinion that the will was duly proved at the time, and 
acquiesced in by the devisees and children of the testator, who 
have held under it to this day; and that it cannot now be im- 
peached in consequence of any existing defects, as to the mode 
of proof, appearing on the probate files and records. 

The remaining question to be considered is, whether the 
demandant has been disseized. ‘The tenant contends that the 
brothers, Elisha and Uriah, being tenants in common, the con- 
veyance by Uriah to David, although with warranty, is void as 
against the other cotenant, and so the grantee is not a disseizor, 
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because he has a right under one tenant. But this is virtually 
assuming the point in question. And though it is a general and 
perfectly well settled principle, that the seizin of one tenant in 
common is the seizin of all, as they hold per me & per tout, 
still it has been determined, upon great authority, and by re- 
peated decisions of this court, that one tenant in common may 
disseize his cotenant. In Doe v. Prosser, Cowp. 218, it was 
held that “the possession of one tenant in common, eo nomine, 
as tenant in common, can never bar his companion; because 
such possession is not adverse to the right of his companion, but 
in support of their common title ; and by paying him his share, 
he acknowledges him cotenant. Nor, indeed, is a refusal to pay, 
of itself, sufficient, without denying his title. But if, upon de- 
mand by the cotenant of his moiety, the other denies to pay, and 
denies his title, saying he claims the whole, and will not pay, 
and continues in possession; such possession is adverse and 
ouster enough.” In Shumway v. Holbrook, 1 Pick. 117, the 
court say, “‘ where a person enters generally, without making any 
declaration of his intention, the law presumes that he enters by 
his legal title; but if he says that he enters to exclude others 
having the same title with himself, or if he does an act showing 
an intention to keep them out, he is an abator, as much asa 
stranger would be.” So in an early case of Gordon v. Pearson, 
1 Mass. 323, the marginal note, as deduced from the opinion, 
is, that one tenant in common hindering the entry of another is 
an ouster. So in Bigelow v. Jones, 10 Pick. 161, where the 
owner of an undivided part of a parcel. of land gave a deed of 
the whole parcel, and the grantee entered under the deed, and 
afterwards a creditor of the grantee levied upon the whole parcel, 
and entered under his levy, claiming to be sole owner of the 
land, it was held that the-cotenant of the maker of the deed 
was disseized. See also Kittredge v. Locks and Canals, 17 
Pick. 247. Vandyck v. Van Beuren, 1 Caines, 84. 

In the case at bar, the cotenant Uriah, in Sept. 1832, con- 
veyed the half of the land occupied by him, including the de- 
manded premises, to the tenant, with warranty, and the tenant 
entered, claiming title under the deed. The widow died in 
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1838, and in March 1839, the demandant claimed of the tenant — 
his share of the demanded premises, and requested the tenant 
to yield it up. But the tenant refused, and declared that he 
would stand a lawsuit first. We think, upon the authority of the 
cases cited, this was an ouster of the demandant, and that he can 
well maintain this action. So also, by pleading nul disseizin, 
the tenant admits the fact of disseizin, and puts the title in issue. 
But it has been argued, that the whole farm still lies in com- 
mon, if any title accrued under James Marcy’s will, and that 
the tenant is in possession of that part assigned to Uriah under 
the parol partition ; or, if not, the tenant is in by consent of the 
cotenant, and therefore not by. disseizin; and that the doc- 
trine of disseizin by election does not apply, which is only per- 
mitted for the sake of giving a remedy. And it is also argued 
by the tenant’s counsel, that it is necessary for the demandant 
to show affirmatively that these 15 acres were not included in the 
parol partition, and that, failing to do so, no action will lie for 
this particular portion of the undivided estate, any more than 
for the half part of each separate acre of the farm. But we are 
of opinion, as before intimated, that it is incumbent upon the 
tenant, if he would avail himself of the fact, to show that the 
15 acres were included in the parol partition; and this he had 
an opportunity to do at the trial, before the jury. It did not 
appear, however, by the evidence there introduced, that they 
were embraced in that partition. The case stands, then, upon 
the facts as proved; that the father gave the 15 acres of land 
(including in his gift also a part of the messuage) to his widow 
for life, and his farm to his two sons, Elisha and Uriah, to be 
divided equally between them, and the 15 acres, after the death 
of the mother, to be in like manner divided ; and that the widow 
took possession of the estate devised to her, and made no 
claim for dower. It also appears, that these 15 acres were sepa 
rated by the testator, by metes and bounds, from the residue of 
the farm. And we are of opinion that whatever may be the 
legal effect of the parol partition of the residue of the farm, by 
the lapse of time and other circumstances, yet that these 15 acres 
remained as an estate in common between the brothers, during 
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the life of the widow ; and that the conveyance of the whole in 
fee to the tenant by Uriah, though it might be a disseizin of 
the tenant for life, did not affect the demandant’s right during 
the life time of the widow; and that on her death, he hada 
right of entry. In Wallingford v. Hearl, 15 Mass. 471, the 
court determined that where a tenant for life is disseized, and 
the disseizor and his heirs continue in possession 40 years, 
and until the death of tenant for life, the reversioner’s night 
of entry commenced at the death of tenant for life. And the 
same doctrine was maintained in the previous case of Wells v. 
Prince, 9 Mass. 508. 
_ In accordance with these views, we are of opinion that the 
_demandant had a remainder in an undivided moiety of the 15 
acres of land demanded; that, on the death of the tenant for 
life, he became entitled to the possession ; and that the act of 
the tenant, being in under a warranty deed and claiming title 
to the whole, in resisting the demandant’s right of entry, was a 
sufficient ouster to enable him to maintain this action. For 
these reasons, there must be 
Judgment on the verdict. 


——_—. 


Sopu1a Crark vs. WittARD MounsELL. 


Where the plaintiff, in an action of slander, counts generally, alleging that the defend- 
ant has charged him with a certain offence, the court has authority to order him to 
file a specification or bill of particulars of the ground of his action. 

Where a count alleges that the defendant charged the plaintiff with the crime of forni- 
cation, a specification, stating that the defendant declared that the plaintiff was a 
strumpet, is allowable, as it includes the charge of fornication; and proof of the 
charge in the specification is proof of the charge in the declaration. 

A bill of particulars was filed by a plaintiff in an action of slander, in which the decla- 
ration contained three counts, alleging that the defendant, on three differer days, 
charged the plaintiff with a certain offence: The defendant gave notice i:at he 
should hold the plaintiff to rely, as the sukstantive ground of action, upon the three 
first conversations of the defendant which might be proved, and which might impute 
to the plaintiff the offence alleged in the counts to have been charged upon the plain- 
tiff: The first witness called by the plaintiff stated a conversation with the defendant 
in which he imputed to the plaintiff such offence: The plaintiff’ counsel imme- 
diately stated that they did not rely upon that conversation to prove either of the 
counts, but that they relied upon a subsequent conversation of the defendant, in the 
hearing of the witness. Held, that the plaintiff might waive the testimony which 
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the witness had given, and was entitled to his testimony as to a subsequent conversa- 
tion of the defendant. | 

A specification or bill of particulars, in an action of slander in which the plaintiff files 
only the general counts, is not to be treated, in all respects, like a special declaration 5 
and slight variances between the proof sn the allegations in the specification will 
not defeat the action. The action is maintained, if actionable words, which neces- 
sarily import the charge alleged in the specification, are ih though other words, 
therein alleged, are not proved. 

Where a witness testifies, in an action of slander, that the defendant charged the plain- 
tiff with a certain offence, the defendant cannot be permitted to prove by the witness, 
that he (the witness) had before told the defendant that the plaintiff was guilty of 
that offence. 


Tuts was an action of slander. The declaration contained 
three counts, in each of which it was alleged that the defend- 
ant, in the presence and hearing of divers citizens of this Com- 
monwealth, falsely and maliciously charged the plaintiff with 
the crime of fornication. In the first count, the charge was al- 
leged to have been made on the Ist of November 1840; im the 
second, on the 3d, and in the third on the 6th of said November. 

Upon motion of the defendant, the court of common pleas, in 
which the action was commenced, ordered the plaintiff to file a 
specification or bill of particulars. The plaintiff thereupon filed 
the following: “The plaintiff charges the defendant with say- 
ing, substantially, that he meant to clear her out from captain 
Brewer’s house; she had too much company there, and horses 
were kept on the barn floor in the night; she was a strumpet 
or a whore ; or he thought she was a strumpet or whore. At 
another time, he spoke of her as being a whore, or that her 
house or place of residence was not a fit place for a young man 
to visit. At another time, he alleged that a man had been with 
her, and had had sexual intercourse with her; and that she 
kept as bad a house as was ever kept on Boston Hill.” The 
defendant objected that the specification did not support the 
declaration ; but the objection was overruled. 

The defendant gave notice, to the plaintiff, that he should 
hold her to rely upon the three first conversations of the defend- 
ant proved, which should impute unchastity to the plaintiff, as 
the substantive ground of her action. 

At the trial in the court of common pleas, before Cummins, J., 
the first witness, called by the plaintiff, was Moses Wood, who, 
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upon being quéstioned as to having heard the defendant speak 
of the plaintiff’s character, proceeded to state a conversation 
between himself and the defendant, in which the defendant 
spoke of the plaintiff as a whore. The plaintiff’s counsel 
then stated that they did not rely upon that conversation to 
prove either of the counts ; but that they relied upon the testi- 
mony of the witness to another conversation of the defendant, 
at a different time, with the wife of the witness, and they imme- 
diately called the attention of the witness to the latter conver- 
sation, by a proper question. ‘The defendant objected, that as 
the witness had already testified to a conversation which tended 
to support one of the counts, the plaintiff could not thus waive 
the first conversation, and rely upon the second. This objection 
was overruled ; and the witness testified as follows: ‘‘ Munsell 
came again to my house. My wife asked him, what kind of a 
woman have you down there keeping house? He answered, 
I can tell you, she is a whore, and keeps a whore-house ; and 
if captain Brewer is a mind to keep sucli a house as that, I wish 
he would come and take care of it.” 

While this witness was under examination by the defendant’s 
counsel, the defendant offered to prove by him, that a short 
time before the above conversation between the defendant and 
the wife of the witness, the witness had told the defendant, that 
the plaintiff was a whore, or a bad character. The judge re- 
fused to allow such proof to be given. | 

Jeremiah Miller testified that the defendant, in speaking of the 
plaintiff, said he meant to clear her out from captain Brewer’s 
house ; he would not have her there, for she had too much 
company ; there were horses kept there nights, on the barn 
floor, and he would not have it; and he believed she was as 
big a strumpet as there was about. 

Sylvester Miller testified, that at the time spoken of by J. 
Miller, the last witness, he heard the defendant talk about the 
plaintiff. He said there were horses kept there nights, in the 
barn, and he intended to clear them out. He said she was a 
strumpet, and he thought it was a bad house ; there were young 
people about there nights. 
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Lyman Frost testified thus: “I heard Munsell say Miss Clark 
was a whore. What began it was, he wanted to know if I had 
been there lately. I told him I had not. He said he thought 
it would be a good plan for me not to go. He called hera 
whore, and said she kept a very bad house.” 

The plaintiff relied upon the testimony of Moses Wood to 
sustain the first count; the testimony of Jeremiah Miller and 
Sylvester Miller to sustain the second; and the testimony of Ly- 
man Frost to sustain the third. And she offered much testimo- 
ny as to the relation of the parties, the circumstances under 
which the words were spoken, and as to the declarations of the 
defendant, both in aggravation of damages, and to show that by 
the use of the words, testified to, the defendant intended to im- 
pute the crime of fornication. 

The defendant objected, that in point of law, the proof did 
not support the declaration and specification. But the court 
held the evidence to be competent, and left it to the jury to 
decide, upon all the ‘evidence in the case, whether, by the 
use of the words, the defendant intended to impute the crime 
of fornication. The jury returned a verdict for the plaintiff, 
and the defendant alleged exceptions to the aforesaid rulings. 

H. Morris, for the defendant. 1. The specification filed by 
the plaintiff does not support her declaration. 'To do this, the 
words specified must import substantially the charge laid in the 
counts. Olmsted v. Miller, 1 Wend. 506. Fox v. Vanderbeck, 
5 Cow. 513. Each count in the plaintiff’s declaration alleges 
that the defendant charged her with the crime of fornication. 
All the specifications, except the third, which was not sustained 
by the proof, allege that the defendant called the plaintiff a 
strumpet or a whore. This is a much broader charge than that 
which is laid in the declaration. It implies repeated acts of 
illicit intercourse, while the charge in the declaration implies 
only a single act. In Smith v. Wyman, 4 Shepley, 16, the court 
say, it is not every act of illicit intercourse on the part of a 
female, which will authorize individuals to call her a whore. 
The latter term imports prostitution for hire. And the testimo- 
ny of a female witness may be impeached by proof that she is a 
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strumpet ; Commonwealth v. Murphy, 14 Mass. 387; but not by 
proof of an act of fornication. Commonwealth v. Moore, 3 Pick 
194. The plaintiff should not be permitted to enlarge the 
charge in the declaration, by means of a specification. A de- 
fendant might justify a charge of fornication, by proving it, and 
yet be unable to prove the plaintiff to be a strumpet. After 
a, plaintiff has filed a specification, by order of court, on the 
defendant’s motion, can he disregard it, and justify the charge 
in the declaration ? 

2. The plaintiff should have been held to the three first 
conversations of the defendant, which he introduced, imputing 
unchastity to the plaintiff. It was not competent for her to 
prove any number of such conversations, and then select those 
which she might judge to be best adapted to support her action, 
and apply the others in proof of express malice, or in aggravation 
of damages. 2Stark. Ev..870, note (1.) Thompson v. Bernard, 
2 Campb. 48, & note. Otherwise, a defendant would be left in 
doubt what words were relied upon as the substantive grounds 
of action, and what in proof of malice or in aggravation. Thus 
he would be precluded from showing, in defence, the truth of 
the words relied upon in proof of malice. But this he has a 
right todo. Bul. N. P. 10. Warne v. Chadwell, 2 Stark. R. 
457. 2 Saund. Pl. and Ev. 808. 2 Stark. Ev. 870. See also 
_ Stante v. Pricket, 1 Campb. 473. Hume v. Oldacre, 1 Stark. 
R. 351. Pierce v. Pickens, 16 Mass. 470. | 

3. The testimony.of Moses Wood, that he had told the 
defendant, a short time before the declaration made by the 
defendant, that the plaintiff was a strumpet, should not have 
been excluded. This was not the common case of an offer to 
prove that the slander had been previously communicated to the 
defendant by a third person. In the present case, the author 
of the slander was the person in whose presence the defendant 
repeated it, and by whom the plaintiff proved it. The reason 
of the rule therefore fails, which has induced courts to exc.ude 
evidence that a defendant, who utters slander, was not the 
originator of it; especially, as the defendant did not volunteer 
the charge, but made it in answer to a question from Wood’s 
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wife ; so that the testimony ought to have been received, at least 
in answer to the case of express malice set up by the plaintiff. 
Jackson v. Stetson, 15 Mass. 50. In Wilson v. Apple, 3 Ham. 
270, the court say that, for the purpose of showing malice, the 
plaintiff may: prove the speaking of words not charged, if they 
be not actionable ; and, with a view of extenuating malice, the 
defendant may prove, under the general issue, any circumstances, 
connected with the transaction, tending to. show that he had 
probable ground for believing the truth of the words. Again; 
if the defendant, in answer to Mrs. Wood’s question, had 
said that the plaintiff ‘is a strumpet; so your husband has 
just told me;” he could have justified on the ground that he 
named his informant at the time. And why should not the 
presence of Wood, at the time, be equivalent to his being 
named? It might have been shown, perhaps, if the court had 
permitted the inquiry to proceed, that Mrs. Wood was present 
when her husband communicated the slander to the defendant, 
and that the defendant did nothing more than repeat to Wood 
and his wife what Wood had just stated to him. 

4. The proof did not support the specification, which must be 
taken as stating the very words uttered, or at least the material 
words. Otherwise, it is no specification at all. A bill of par- 
ticulars must give as much information as a special declaration 
Babcock v. Thompson, 3 Pick. 446. <A special declaration in 
slander must give the material words. The plaintiff, then, was 
bound to prove the material and actionable words contained in 
her specification. Proof of equivalent words was not sufficient. 
Whiting v. Smith, 13 Pick. 371. Olmsted v. Miller, 1 Wend. 
506. The matter stated in the latter part of the specification 
was not contained in the testimony of either of the witnesses. 
The count, therefore, to which that specification applies, is 
wholly unsupported. 

R. A. Chapman & Ashmun, for the plaintiff. ‘There is no vari- 
ance between the specification and the declaration. The bill 
of particulars became a part of the declaration; Howe’s Pract. 
415; and is as if the plaintiff had declared specially, that the 
defendant said the plaintiff was a strumpet, meaning that she 
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had been guilty of fornication. The defendant’s counsel admits 
that the words used in the specification imply repeated acts of 
fornication. It follows, then, that in using those words, the de- 
fendant intended to charge the plaintiff with that crime. It may 
be that he meant to charge her with habitual commission of this 
offence for hire. But if the less is included in the greater, he at 
least accused her of the less. Stark. on Slander, (1st Amer. 
ed.) 50. If no specification had been ordered, proof of the 
words which were specified would have supported the declara- 
tion. How, then, can it be a variance to specify words that 
might thus have been proved? The cases cited from 1 Wend. 
and 5 Cow. relate to a variance between words laid in a special 
declaration, and words proved, and do not apply to the point here 
raised by the exception. ‘The jury have found that the defend- 
ant meant, by the words used, to charge the plaintiff with forni- 
cation; and it is said, in Stark. on Slander, udz sup., that “ there 
are several cases wherein it has been adjudged that where words 
may be taken in a double sense, the court, after a verdict, will 
construe them in that sense which will support the verdict.” 

2. In regard to the exception, that Moses Wood was permit- 
ted to give the testimony which he was called to give, after he 
had stated another conversation of the defendant; the court will 
perceive by the exceptions, that the conversation, to which he 
first testified, was not that which he was called upon to prove, 
or was expected to state. As soon as the unexpected testimony 
was given, the court and the witness were informed that this 
was not what was relied upon, and his attention was called to 
the fact designed to be proved. It was not the fault of the 
plaintiff’s counsel, that the improper statement was made by the 
witness. To have shut out his testimony, because he had first 
said something not intended to be proved, would have been in- 
consistent with fairness and equity. This was a matter within 
the discretion of the judge, and is not a subject of exception, 
The notice given by the defendant, that he should hold the 
plaintiff to rely upon the first conversations proved, could not 
affect the rights of the plaintiff, nor limit the discretion of the: 
judge. And admitting that in slander, or assault and battery, 
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the plaintiff, after attempting to support his declaration by proof 


of one transaction, cannot abandon it, and prove a different 
transaction ; yet that is not the case at bar, and the authorities 
cited by the defendant are not applicable. 

3. The defendant was rightly refused permission to prove 
what Moses Wood had previously told him concerning the 
plaintiff. The proof, if admitted, would not have shown that 
the plaintiff was guilty of the offence imputed to her; nor that 
the words used by the defendant were private and confidential ; 
nor would it have rebutted the presumption of malice. Bod- 
well v. Swan, 3 Pick. 376. 

4. The specification did not profess to set out the words of 
the defendant, nor the substance of them, but merely the import 
of the defendant’s conversations. One of the advantages of a 
general count in slander is, that a plaintiff avoids the risk of 
misstating words. And when the specification was called for 
and ordered, in this case, the plaintiff’s counsel supposed its 
object would be obtained by stating substantially, though not 
formally, the import of what the defendant had said concerning 
the plaintiff. _If it was insufficient, it should have been objected 
to on the ground of insufficiency, and the court should have 
been asked to require a statement of the defendant’s words, or 
the substance of them. 

It is now objected, that the words proved do not support 
the third specification. But the rule laid down in Stark. on 
Slander, 43, is, that “if it appear from the words themselves, 
or from circumstances, that they are capable of conveying the 
particular meaning attributed to them by the plaintiff, it will, 
after verdict for the plaintiff, be taken for granted: that the words 
were in fact used to convey such meaning; for that is a matter 
which the jury alone can decide.” 

But it is not important to the plaintiff to show that the whole 
of the third specification was proved. She was not bound, in 
order to obtain or to hold her verdict, to prove every. particular 
specified. There was unquestionable proof of enough of the 
matter specified to support the action. 

Wells, in reply. 1. The plaintiff’s counsel have stated the 
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proper test by which the validity of the first exception is to be 
tried ; viz. would proof of the words of the specification support 
the counts in the declaration, if no specification had been filed? 
We say it would not ; because the declaration contains no suf- 
- ficient notice that such words would be relied on in support of 
the several charges in the declaration. The object of a-declara- 
tion is to apprize the defendant, with as much distinctness as 
can reasonably be required, of the precise nature of the charge 
to which he is called to answer; and he is bound to prepare 
himself to meet this charge, and nothing else. Suppose the 
charge in the declaration had been, that the defendant charged 
the plaintiff with having committed an assault and_ battery. 
Could the plaintiff support such a declaration by proving that 
the defendant had said that he had committed a rape or murder? 
Yet rape and murder imply and include an assault and battery. 

A bill of particulars, it is said, becomes a part of the declara- 
tion. Thisistrue. But it does not become such as an addition 
to the original counts, but as a substitution for the more general 
allegations in those counts. ‘The very question, under this first 
exception, is, whether the specification is a more precise state- 
ment of the same charge. 

2. It is a settled rule, which is binding on the court, and not 
a matter of judicial discretion, that in all actions where the 
plaintiff has begun to prove his case, by giving evidence as to 
one transaction, he shall not, upon finding that his evidence falls 
short, abandon that transaction, and prove, under the same 
count, a distinct cause of action. 

3. The case of Bodwell v. Swan, 3 Pick. 376, is strongly 
in favor of the plaintiff on this third exception. It is sub- 
mitted, however, that a distinction may be made between that 
case and this. In the case at bar, the defendant’s conversa- 
tion with Mrs. Wood might almost be justifiable on the ground 
of its being private and confidential. And it would seem that 
it cannot be the policy of the law, that for every inquiry made, 
or opinion expressed, at the domestic fireside, parties are to be 
sued for slander. 

4 Under this exception, the question is, whether the testi- 
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mony supported the specification. The defendant objected, 
that it did not. The court overruled the objection, and left to 
the jury simply the question, whether the defendant, by the 
words used, meant to impute to the plaintiff the crime of fornica- 
tion. The question, whether the words used by the several wit- 
nesses imported the several specifications, was not left to the jury. 

If the specification is to be taken as a part of the declaration, 
and the question, on this fourth exception, is to be treated as 
if this were a special declaration, then it will not bear an argu- 
ment. According to the strict rules by which a plaintiff, in an 
action of slander, is required to prove the words as laid, it can- 
not be pretended that the testimony given will stand the test. 

How far the case is varied by putting the statement of the 
charge into a specification, rather than into the declaration, is a 
question of comparative novelty. ‘The general rule, however, 
seems to have been settled in Babcock v. Thompson, 3 Pick. 446. 
Unless the plaintiff, in an action of slander, is required to state 
a conversation of the defendant with such particularity as to dis- 
tinguish it from every other conversation, and is confined, in his 
proof, to the conversation stated, the defendant will never be 
enabled to know what he is called to meet, nor how to prepare 
himself with all the evidence of denial, justification or explana- 
tion, which he might be able to produce. 

Dewey, J. This case comes before us upon exceptions 
taken to the ruling of the court of common pleas, upon various 
points raised in the trial before that court. 

1. It was contended that the specification or bill of particulars, 
filed by the plaintiff, did not sustain the case stated in the dec- 
laration. ‘The declaration alleges that the defendant falsely 
and maliciously charged the plaintiff with the crime of fornica- 
tion. ‘This charge is set forth in three distinct general counts, 
charging the same words to have been spoken on three different 
occasions. ‘The defendant asked for a bill of particulars, which 
was granted. It is within the power of the court to order such 
bill of particulars, or specification of the grounds of the plain- 
tiff’s action, in an action of slander; and to some purposes, and 
-on some occasions, such bill of pokiientars may be proper and 
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useful in such an action; but it must be quite obvious, that in 
cases like the present, bills of particulars are less easily given, 
and less capable of being reduced to the nature of precise infor- 
mation, than in actions of assumpsit on contracts. No objection, 
however, is urged against the authority of the court to order such 
bill of particulars; and the only inquiry is, whether the order 
was substantially complied with. 

Three specifications are filed by the plaintiff, corresponding, in 
their number, with the counts in the declaration. The first two 
specifications allege that the plaintiff complains of the defendant 
for falsely and maliciously declaring that she was a whore; and 
the objection taken is, that the charge in the specification is 
_ much broader than that embraced in the declaration; the latter 
setting forth only that the defendant charged the plaintiff with 
the crime of fornication. Be it so. Still, if the words alleged 
in the specification included the charge of fornication, when the 
defendant is shown, by the evidence, to have spoken the words 
contained in the specification, he is also shown to have made the 
charge set ferth in the declaration. 'The fact, that the defend- 
ant used words importing a higher grade of offence, constitutes 
no sufficient objection, on the ground of variance, if the words 
used do in fact necessarily impute to the plaintiff the offence 
charged in the declaration; unless the case be one where, 
from the nature of the declaration, the precise and not equiva- 
lent words must be proved. Such strictness in excluding, as 
incompetent, all evidence that may tend to show a greater 
offence than the one charged, is not allowed, even in criminal pro- 
ceedings, where much less latitude is usually allowed, in the admis- 
sion of evidence, than in civil cases. Under a charge of larceny, 
for instance, clearly it would be no objection to the competency 
of the evidence, that it proved that the defendant had committed 
a burglary as well as a larceny. In criminal cases,-too, the 
evidence is competent, if it fails to prove the aggravated charge 
contained in the indictment, but does prove a substantive offence, 
which is embraced in the greater offence set forth in the indict- 
ment. The true question, as it seems to us, 1s not whether the 
charge in the declaration corresponds in all respects with the 
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charge contained in the specification, but whether the charge 
contained in the specification necessarily includes that stated in 
the declaration, so that if the former be proved, the fact charged 
in the declaration must also be proved. If it be so, then there 
is no ground for the objection of a discrepancy between the 
specification and the declaration; and if the former has been 
sustained upon competent evidence, and under proper instruc- 
tions to the jury, the declaration is also well sustained, and judg- 
ment should be entered upon the verdict, if there be no suffi- 
cient grounds for sustaining the other exceptions taken in the 
case 

2. The next objection arises upon the ruling of the court upon 
the effect to be given to the testimony of Moses Wood, narrating 
certain declarations of the defendant, having a bearing, more or 
less direct, upon the matter set forth in the declaration, but which 
was, at the suggestion of the plaintiff’s counsel, set aside as 
unadvisedly stated by the witness, and undesignedly introduced 
into the case, so far as the plaintiff had any agency therein, and 
therefore not to be treated as evidence offered to support either 
count in the declaration. The defendant objects to this, and 
insists that this testimony shall be applied to some one of the 
counts. He relies upon the rule, that the plaintiff having intro- 
duced evidence of some particular act, to support the charge set 
forth in one of her counts, and having thus designated her cause 
of action, and pointed to the acts of the defendant upon which 
she founded her action, by calling witnesses thereto, she shall not 
be allowed subsequently to introduce evidence of another and 
distinct transaction, to sustain the same count, upon discovering 
that the ground first assumed by her has failed, either in the 
sufficiency of the proof offered by her, or by the controlling 
evidence of the defendant. Of the existence of such a rule as 
is suggested, there can be no doubt; but it is one to be cau- 
tiously applied, and not to be used to defeat the just rights of a 
party, arising from a mere mistake or inadvertence in permitting 
testimony to be given, of the existence of which the party might 
have been ignorant, or, if conusant of which, he might have 
intended should not be introduced into the case, he having other 
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evidence of a more decided character, and more directly appli- 
cable to his case. Under such circumstances, all that can be 
required is reasonable diligence, on the part of the counsel, to 
prevent such testimony from being introduced, or, if it is intro- 
duced without their assent, at once to disavow it as evidence 
upon which they rely to sustain their action. We think the 
facts here stated do not show a proper case for the application 
of such a rule as has been stated; and that it was open to the 
plaintiff to proceed to prove a distinct conversation by the wit- 
ness, as the ground upon which she would rest this part of her 
case, without being restricted to the time or words first men- 
tioned by the witness in giving that part of his testimony which 
the counsel for the plaintiff disclaimed. Nor do we perceive 
that the previous notice given by the defendant, that he should 
insist upon this rule, varies the case, otherwise than it might 
require greater consideration, on the part of the plaintiff’s coun- 
sel, in the introduction of his testimony. It seems to us, there- 
fore, that the exception taken on this point cannot be sustained. 

3. It was further contended by the defendant, that no suf- 
ficient evidence was introduced to support the several specifica- 
tions, or, (to use the precise language of the bill of exceptions, 
instead of the proposition of the counsel for the defendant,) 
“that, in point of law, the proof did not support the declaration 
and the specification.” It is conceded that, under the view that 
was taken by the court of common pleas on the question of the 
competency of the specification, and which is now sanctioned 
by this court, the proof offered was fully sufficient to support 
the declaration ; but it is insisted that the specifications are so 
connected with the declaration, that they are to be proved with 
all the minuteness and accuracy which would be requisite in 
proving a special declaration setting forth the same matter. Is 
it true that the bill of particulars, in an action of slander, is to 
be treated in all respects like a special declaration, and is liable 
to be defeated by such slight variances between the allegata et 
probata as would avail in a special declaration? If so, the 
benefits which have been supposed to be secured by a general 
count, in an action of slander, and which are so strongly and 
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fully set forth in the opinion of the court, in the case of Whiting 
v. Smith, 13 Pick. 364, would seem, after all, to be of little 
moment, as the defendant could, as a matter of course, avail 
himself of the right to demand a bill of particulars, and thereupon 
confine the plaintiff to the same strict proof of the precise words 
set forth in such bill, as would be required in proving a declara- 
tion specially setting forth the exact words alleged to have been 
spoken. As an argument in favor of our practice of admitting 
the plaintiff to declare generally in an action of slander, it was 
said by the court, in the case just cited, that the plaintiff might 
not know beforehand exactly what words he might be able to 
prove. Hence he may be under the necessity of declaring in a 
great many counts, and introducing many different sets of words, 
all substantially to meet his proof, and thus occasion great pro- 
lixity in the record, great inconvenience in the trial, and per- 
haps at last, with a just cause and plenary proof, be defeated 
by some verbal variance. This court having fully sanctioned 
the general count stating only the substance of the charge made 
by the defendant, and not the precise words, to avoid the incon- 
veniences just stated, it can hardly be supposed that we should 
defeat the very object of this mode of declaring, by requiring 
a bill of particulars as minute as a special count upon the words, 
and to be held equally liable to all objections on account of 
minute variances between the same and the evidence produced 
to support it. Nor is it true that a variance between the case 
stated in the bill of particulars, and that shown by the evidence, 
is in all cases fatal to the plaintiff. Thus in the case of Green 
v. Clark, 2 Dowl. P. C. 18, it was held that, though the par- 
ticulars of a demand vary from the evidence which the plaintiff 
produces, yet if the defendant appears and pleads, and is not 
misled by them, the variance is no ground of nonsuit. So in 
an action of debt for rent, in which the declaration did not set 
forth where the lands were situated, and the bill of particulars 
described them as situate in a wrong parish, yet it was held 
that the plaintiff might recover, unless the defendant could 
show not only that he might have been, but that he was, actually 
surprised. Davies v. Edwards, 3 M. & 8. 380. 
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In Harrison v. Wood, 8 Bing. 371, it was held that a partic- 
ular is not to be construed so rigidly as to nonsuit a plaintiff for 
inaccuracies which could not mislead. This broad distinction 
seems to be taken, that variances in bills of particulars are not 
fatal unless the other party has been misled; while the defend- 
ant may take advantage of variances in proof offered to support 
special declarations, without showing that he has been misled 
in fact. 

Without pursuing this point further, or attempting to pre- 

scribe any precise rule applicable to variances occurring in the 
proof offered to sustain a bill of particulars filed, where there is 
_ a general count in an action of slander, I will proceed to con- 
sider the state of the present case, upon the facts stated in the 
bill of exceptions and the accompanying report of the evidence. 
Treating these specifications as special counts, it would not be 
required ‘of the plaintiff that he should prove the entire words 
set forth in the specifications. Only the material words must be 
proved as set forth. But as to unimportant or descriptive words, 
more latitude is allowed, and a failure to prove them is not fatal 
to the action. Whiting v. Smith, 13 Pick. 372. In For v. 
Vanderbeck, 5 Cow. 513, it was held that the plaintiff need not 
prove all the words stated on the record, but only so much of 
them as is sufficient to sustain his action. And in Purple v. 
Horton, 13 Wend. 9, it is said that in an action of slander, it is 
no cause of nonsuit that all the actionable words laid in the dec- 
laration are not proved ; it is enough that some actionable words 
be proved. 

The material charge of the first specification, in the present 
case, is the allegation that the defendant said of the plaintiff that 
‘¢she was a strumpet, or a whore.” The evidence of Sylvester 
Miller was to that point, and is obviously quite sufficient to au- 
thorize it to be submitted to a jury, as tending to prove the first 
specification. ‘The second specification was of like import, and 
was directly proved by the testimony of Moses Wood. The 
third specification, upon which this objection is particularly 
urged, charges the defendant with saying “ that a man had been 
with the plaintiff, and had had sexual intercourse with. her, and 
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that she kept as bad a house as was ever kept on Boston Hill.” 
The plaintiff relies on the testimony of Lyman Frost to sustain 
this specification. His testimony was thus: “I heard the de- 
fendant say the plaintiff was a whore. What began it was, he 
wanted to know if I had been there lately. I told him I had 
not. He said he thought it would be a good plan for me not to 
go. He called her a whore, and said she kept a very bad house.” 

Now it is very obvious that this evidence does not sustain the 
entire recital contained in the specification; but, as already 
stated, if they are unimportant or mere descriptive words, and a 
substantial cause of action is shown without them, the omission 
to prove all the words stated is not material. The main charge, 
the substantial allegation, is, that the plaintiff had had sexual 
intercourse with a man. The plaintiff contends that the ev- 
idence of Frost would well warrant the jury in finding that the 
defendant charged the plaintiff with having had sexual inter- 
course with the witness. Without particularly considering the 
force of this argument, and whether it be sound or not, it 
seems to us that the allegation that the defendant charged the 
plaintiff with having had sexual intercourse with a man, is di- 
rectly supported by that part of the testimony of Frost, wherein 
he says that the defendant said ‘that the plaintiff was a whore.” 
This charge, though broader than the specification, yet includes 
the charge contained in the specification, and is sufficient to 
establish the fact charged in the specification, upon the prin- 
ciples already stated. 

4. The question presented by the remaining exception is, 
whether the presiding judge properly refused to allow the de- 
fendant to prove by Moses Wood, a witness introduced by the 
plaintiff, and who testified to a conversation between the defend- 
ant and said Wood’s wile, in which the defendant charged the 
plaintiff with being a whore, that a short time before this con- 
versation testified to by the witness, he the said Wood had told 
the defendant that “ the plaintiff was a whore.’ The defendant 
insists that he may introduce this evidence, for the purpose of 
showing the circumstances under which the slanderous words 
were uttered, or that he was not actuated by malice, but spoke 
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the words under an honest misapprehension, and supposing 
them to be well founded. No authorities were cited by the de- 
fendant’s counsel, to sustain this position. Indeed, they seem to 
admit that the adjudicated cases in Massachusetts are against 
the introduction of the proposed evidence of Moses Wood in 
this matter. The rejection of this evidence, it may be remarked 
in the outset, does not seem to present a case where the party 
was prevented from showing the circumstances immediately 
connected with the speaking of the words; much less from 
showing that they were spoken in confidence, as in giving the 
character of a servant, or cases of like character. It is the 
naked proposition, that the defendant may prove that he had 
been told a similar story in relation to the plaintiff by one of 
the persons who were present when the defendant uttered the 
alleged slanderous words. It seems to us to be nothing beyond 
the naked case of one offering to show that, before uttering the 
slanderous words, he had been informed by an individual, that 
‘the plaintiff was a whore.” The defendant did not name his 
authority, at the time of the speaking of the words. Even had 
he done so, it is questionable how far that would constitute a 
defence. Earl of Northampton’s case, 12 Co. 153, has been 
often questioned ; as in Dole v. Lyon, 10 Johns. 44, and Lewis 
v. Walter, 4 Barn. & Ald. 605. ‘The doctrine of the latter 
‘ease is, that it could only be done by showing such repetition 
to have been without malice, and upon a fair and justifiable 
occasion. 3 

‘It has been sometimes supposed, that it was competent to 
show, in mitigation of damages, that before the speaking of the 
words complained of there was a report current in the neigh- 
borhood, that the plaintiff had been guilty of the offence charged 
upon him by the defendant ; and the cases of the Earl of Letces- 
ter v. Walter, 2 Campb. 251, and —_—— vy. Moor, 1 M. & S. 
284, have been relied upon to sustain that point. But this 
court has repeatedly refused to allow the introduction of such 
evidence. ‘The cases last cited have been sometimes considered 
rather as having sanctioned this species of evidence as proper 
evidence of general reputation, and competent, by way of neg- 
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ativing the general good character of the plaintiff. Their lan- 
guage apparently goes somewhat further; but however that 
may be, it was directly decided in the case of Alderman v. 
French, 1 Pick. 1, that evidence of a general report that the 
plaintiff was guilty of the crime imputed to him cannot be 
received in mitigation of damages. 'The same question again 
came before this court, in Bodwell v. Swan, 3 Pick. 376, where 
it was proposed to show that there were reports in circulation in 
the neighborhood, of a nature calculated to raise a belief in the 
mind of the defendant that what he had said was true; but this 
testimony was excluded; the court saying “that character 
could not be protected, if the third or fourth cireulator should 
be able to defend himself, or reduce the damages, because he 
only gave more publicity, and added the weight of his character, 
to calumny which had been originated by others.” 

This subject is certainly not free from difficulty. Cases may 
occur, where hardship, and even injustice, may seem to result 
from the exclusion of such testimony. On the other hand, great 
abuses may be practised, and great evils may result from the 
adoption of a principle which, to some extent, would furnish 
facilities for escaping from the proper responsibility which every 
man assumes, who imputes a criminal offence to his neighbor. 
The decisions upon the competency of evidence of this nature 
are, to some extent, conflicting ; but this court early indicated 
their inclination to exclude such evidence. In Wolcott v. Hall, 
6 Mass. 514, evidence of this character was rejected, upon full 
consideration, and for much the same reasons as are stated in 
the latter cases of Alderman v. French, and Bodwell vy. Swan. 
The question, however, in the case of Wolcott v. Hall, arose 
under a plea alleging the truth of the words in justification ; and 
the decision has been sometimes supposed to have been rex 
stricted to an issue tried upon pleadings of that nature; but the 
later cases, just referred to, were tried upon the general issue. 
The same doctrine seems to have been sanctioned by other 
highly respectable tribunals. In Matson v. Buck, 5 Cow. 499, 
it was held, that evidence of general reports that the plaintiff 
was guilty of the crime charged in the alleged slanderous words, 
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was inadmissible. In Mapes v. Weeks, 4 Wend. 659, it was 
ruled, that evidence that the defendant had been told by a third 
person, that the plaintiff was guilty of the crime imputed to him, 
was inadmissible ; Chief Justice Savage citing with approbation 
the case of Bodwell v. Swan, 3 Pick. 376, and adopting the 
views and the reasoning of the court in that case. The decision. 
in Mapes v. Weeks was confirmed by the same court, in Gilman v. 
Lowell, 8 Wend. 581. The case of Inman v. Foster, 8 Wend. 
602, presented the precise question which arises in the present 
case; the defendant there offering to prove that, previously to 
the speaking of the words, a third person had told him the 
story ashe repeated it. This was rejected as incompetent 
evidence. In the State of Connecticut, where, upon the author- 
ity of the English cases already referred to, and found in 2 
Campb. 251, ‘and 1 M. & S. 284, the court have permitted 
evidence of general reports of the plaintiff being guilty of the 
imputed offence, under the questionable hypothesis, that it is 
admissible as evidence of the general character of the plaintiff; 
it is held that the defendant cannot, under the general issue, 
give in evidence, in mitigation of damages, that he was not 
the author of the story he propagated, but first heard the same 
from another person. ‘Treat v. Browning, 4 Connect. 408. 

We are satisfied that the ruling of the court of common pleas, 
_ apon this point, was correct ; and the result is, that all the ex- 
ceptions are overruled. 

Judgment on the verdict. 


I'nx British Amertcan Lanp Company vs. Davin Ames, Jr. 
& another. 
- A corporation established by the laws of a foreign country may maintain an action in 
this Commonwealth. 
After a verdict in favor of plaintiffs who sue as a corporation, the court will presume 


that the fact of their being a corporation, and capable of suing in their aggregate ca- 
pacity, was conceded or proved at the trial. 


Assumpsit by the indorsees against the acceptors of a bill of 
exchange. The plaintiffs were described, in their declaration, 
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as “The British American Land Company, of London, in the 
kingdom of Great Britain.” The action was commenced in 
the court of common pleas in the county of Hampden, at the 
February term, 1841. At the following June term, the defend- 
ants pleade the general issue, which was joined. At the June 
term 1842, of the same court, the defendants moved “ that this 
action be dismissed, because there is no person or corporation 
named as plaintiff in the suit.” This motion was overruled. 
The defendants then objected, “ that it appeared by the record, 
that the plaintiffs were a corporation established by the laws of 
Great Britain, and contended that they could not maintain an 
action in this court. This objection was overruled, and a ver- 
dict returned for the plaintiffs.” The defendants alleged ex- 
ceptions. 

R. A. Chapman, for the defendants. , 

Wells & H. Morris, for the plaintiffs. 

Suaw, C.J. The only question submitted to this court by 
the exceptions is, whether a corporation, established by the laws 
of a foreign country, can maintain a transitory action in this 
Commonwealth. The court are of opinion that such action 
‘may be maintained ; and this rule is well established by authori- 
ties. It was so held in the case of Portsmouth Livery Co. v. 
Watson, 10 Mass. 91. In many respects, the States of this 
Union are regarded as foreign jurisdictions; and in the case 
cited, the case of a company incorporated by another State, and 
that of a foreign government, are put on the same footing. 

But the same thing has been adjudged as a principle of the 
common law, in The Dutch West India Co. v. Moses, 1 Stra. 
612, and affirmed in the House of Lords. 2 Ld. Raym. 1535. 
See also National Bank of St. Charles v. De Bernales, 1 Ry. 
& Mood. 190. 

That the plaintiffs are a corporation, and capable of suing 
in their aggregate capacity, is a fact to be proved by them in 
making out their case; and after verdict, we are to presume 
that such fact was conceded or proved at the trial; because no 
exception was taken on that ground. 

Another point was taken on the argument, which is, that the 
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court ought to presume, from the name used, that the plaintiffs 
were an unincorporated joint stock company, and not a corpo-. 
ration. ‘The name is well adapted to either. But the decisive 
answer is, not only that the point is not opened by the excep- 
tions, but it is directly repugnant to the only exception that is 
taken. The exception assumes, or indeed asserts, that the 
plaintiffs are a corporation established by the laws of Great 
Britain, but insists that in point of law, they cannot, as such, 
maintain an action in this Commonwealth. 
Exceptions overruled. 


Cuester Strone vs. Levi Buss. 


Evidence of a general usage, not of any particular place, trade, class of dealers, or course 
of dealing, cannot be received for the purpose of controlling a rule of law. 

Where A. received of B. $275, “to buy flour,” and took of C. a receipt for $300, “ towards 
100 barrels of flour, at $4 per barrel,’”’ without any delivery of the flour, actual or 
constructive, and there was no proof that such inchoate purchase from C, was in- 
tended, at the time, as a purchase on account of B., and B. never received any flour 
purchased by A.; it was held that B. might recover back from A. the $275, in an 
action for money had and received. 


Assumpsir for money had and received. The trial was in 
the court of common pleas, before Warren, J., who made the 
following report thereof: 

The plaintiff introduced evidence tending to show that he 
delivered $275 to the defendant, on the 20th of May 1840, and 
took from him a receipt in these words: ‘‘ Received of Ches- 
ter Strong $275, to buy flour in Rochester. Levi Bliss: ” 
That the plaintiff received no flour that was purchased by the 
defendant; that in August. 1840, the defendant called on the 
plaintiff, and expressed surprise that the plaintiff had not 
received the flour, said he had purchased it of Beebe & Co. in 
Rochester, and produced a receipt, of which the following is a 
copy: “Rochester, May 26th 1840. Received of Levi Bliss 
$300 towards 100 barrels of flour, at $4 per barrel. R. Beebe 
& Co.:” That in the autumn of 1840, the plaintiff demanded 
the $275 of the defendant, who refused to pay it, and wished 
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the plaintiff to take the receipt given to the defendant by Beebe. 


.& Co. in exchange for the receipt by the defendant to the plain- 
uff; which the plaintiff refused to do. 

The defendant introduced evidence tending to show that 
Roderick Beebe and one Mack were, on the 26th of May 1840, 
doing business in Rochester, under the name of R. Beebe & Co., 
and that said Beebe was also connected in business, as a man- 
ufacturer of flour, with one McMillan, and that they did busi- 
ness under the name of Beebe & McMillan. But there was no 
evidence tending to show that Beebe & Co. were dealers in 
flour, or that they had any flour in possession on said 26th 
of May. 

The defendant offered evidence to show that Beebe & 
McMillan were in good credit at that time; but the court 
rejected it. The defendant then offered a witness to prove that 
it Was a custom among merchants, going or sending to purchase 
goods, to pay for the article purchased, without taking a delivery 
or seeing it, and that it is considered a purchase, when paid for ; 
but the court rejected the testimony. 

The defendant contended that the contract, which he made 
with Beebe & Co., as evinced by their receipt, was a compliance 
with the terms of his undertaking with the plaintiff; but the 
court ruled otherwise, and instructed the jury, that if the facts, 
as above stated, were proved to their satisfaction, the plaintiff 
was entitled to a verdict. A verdict was returned for the plain- 
tiff, and the defendant alleged exceptions to the foregoing rulings 
and instruction. 

Wells & H. Morris, for the defendant. The doings of the 
defendant were a fulfilment of his engagement to the plaintiff 
“to buy flour.’ He made a purchase of flour of Beebe 
& Co., and they sold it to him. Brown v. Bellows, 4 
Pick. 198. Shumway v. Rutter, 7 Pick. 58. The defend- 
ant was, at the least, entitled to have the jury decide the 
question, whether he intended this purchase as a purchase for 
the plaintiff He should also have been allowed to prove the 
usage of trade. G'oodenow v. Tyler, 7 Mass. 36. Macomber v. 
Parker, 13 Pick. 182. Thompson v. Hamilton, 12 Pick. 425 


‘ 
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Coit v. Commercial Ins. Co. 7 Johns. 385. Lapham v. Atlas 
Ins. Co. 24 Pick. 7, 8. Halsey v. Brown, 3 Day, 346. 

R. A. Chapman, for the plaintiff. 

Suaw, C. J. The court are of opinion, that the directions of 
the court of common pleas were right on both points. ‘The 
action for money had and received well lies, where money has 
been delivered to one to be applied to a particular purpose, and 
he has neglected or refused so to apply it. Such a case was 
proved, prima facie, for the plaintiff. 

The proof of usage, we think, was properly rejected. It was 
not the usage of any particular place, or trade, or class of deal- 
_ ers, or course of dealing ; it was of a general usage, to control 
“the rules of law. 

And so we think an advance of money to a house in Roches- 
ter, by the defendant, in his own name, for the purchase of flour 

not delivered, actually or by construction of law, was not a good 
~ execution of the stipulation with the plaintiff, on which the de- 
fendant received the money. It vested no property in the 
plaintiff, and it did not even give him a claim on Beebe & Co. 
And there is no proof that the inchoate purchase made of Beebe 
& Co. was intended, at the time, as a purchase on account of 
the plaintiff. We should lay no stress on the fact, that the defend- 
ant made the purchase of flour in his own name, if it had been 
- in fact made on account of the plaintiff, and for his use. Had 
he actually purchased and forwarded the flour, either to the 
plaintiff or to his own address, with evidence showing that it 
was.intended for the plaintiff, though lost on the way, it would 
have presented a very different question. As it is, there is no 
evidence to show that the advance to Beebe & Co. was in- 
tended as an application of the plaintiff’s money, even if such an 
advance, without some further act done, would have been a 
good performance of his stipulation with the plaintiff. 

Exceptions overruled 
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Irnra Brockxerr vs. Harris Barrnotomew, Jr. 


Where a witness, on cross-examination, stated what he understood to be the meaning. 
of a certain written contract, made jointly by himself and another with a third per- 
son, it was held that the party who cross-examined him, could not be permitted to 
give evidence that, when such contract was made, all the parties thereto understood 
it to have a meaning different from that stated by the witness. 


Tis was an action to recover the value of sundry goods. 
Trial in the court of common pleas, before Warren, J., whose 
report of the case was as follows:. 

It appeared in evidence, that before the Ist of April 1841, the 
goods mentioned in the plaintiff’s declaration were the property 
of the defendant, who, on that day, sold them to Daniel M. Chapin * 
and Noah Wolcott, 2d; and that the defendant, at the same 
time, executed a lease to said Wolcott and Chapin, of a brick 
store, d&&c.,in the village of Cabotville, for the term of two years. 
This lease contained, among other things, these clauses: ‘‘'The 
said Bartholomew also agrees to sell to said Chapin and Wol- 
cott the grocery and crockery goods, wares and merchandize, 
now in his store, to the amount of $500 worth, to be selected by 
the lessees, and to be appraised at their prime cost at store.” 
“And the said Chapin and Wolcott, in consideration of the 
lease and covenants aforesaid, by the party of the first part, do 
hereby covenant and agree with the said Bartholomew, to pay 
to him, or his legal representatives, $66°66 on taking possession 
of the premises, $100 on each of the following days, viz. July 
Ist and October Ist 1841; January Ist, April Ist, July Ist and 
October Ist 1842; January Ist 1843 ; said sums to be payable 
on the premises.” ‘They also agree to purchase of the said 
Bartholomew the said grocery and crockery goods, wares and 
merchandize in said leased store, to the amount and at the 
prices and conditions before mentioned.” 

It further appeared that, on the 4th of June 1841, the said 
Chapin & Wolcott conveyed to the plaintiff the goods men- 
tioned in his declaration, by a mortgage, to secure payment to 
him of their promissory note of $900, dated April Ist 1841, 
-and payable in one year. 
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It further appeared that, on the 6th of June 1841, the 
defendant commenced a suit against the said Chapin & Wol- 
cott, in which he sought to recover the value of the goods sold 
to them by him, as aforesaid, and caused an attachment to be 
made of the goods mentioned in the plaintiff’s declaration. 

The defendant introduced evidence tending to show, that 
after the aforesaid attachment, and before the commencement 
of the present action, an arrangement was entered into between 
himself and the said Chapin & Wolcott, by which it was 
agreed that they should surrender the aforesaid lease, on the 
Ist of July 1841 ; that the defendant should receive back the 
goods which he had sold to them, and which still remained on 
hand ; that they should account to him for the goods which they 
had sold; that he would deduct $100 from his claim against 
them; and that they should pay the plaintiff the amount of his 
claim: That this arrangement was made by the consent of the 
plaintiff; that by virtue of it, the defendant retained posses- 
sion of the goods, and withdrew his aforesaid suit and attach- 
ment; and that the plaintiff agreed to give up his claim upon 
said-goods, and look to the said Chapin & Wolcott for security 
for his claim against them. 

The plaintiff denied that he had assented to any such 
arrangement, or had agreed to give up his claim upon the 
goods mortgaged to him, except upon the condition that his 
claim on Chapin & Wolcott, the mortgagors, should be first 
paid. And he introduced evidence to show that he forbade 
the defendant’s taking the goods, and insisted on his right to 
retain them until the debt due to him should be discharged. 

Among other witnesses, the plaintiff offered the said Daniel 
M. Chapin, who, upon cross-examination by the defendant’s 
counsel, said he did not suppose, at the time when the de- 
fendant made the attachment before mentioned, or when the 
supposed arrangement aforesaid was made, that Wolcott and 
he were indebted to the defendant; that he supposed the 
payment for the goods purchased of the defendant by Wolcott 
and himself, as well as the payment of the rent of the premises 
leased to them by the defendant, was provided for by the terms 
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of the lease aforesaid, and that he understood the proposition 


of the defendant to be, that he should, upon the surrender of 
the lease by Wolcott and himself, repurchase of them the goods 
then on hand, and pay them the sum of $100. 

The defendant then offered to show, that when said lease 
was written, it was understood by all the parties thereto, 
that the payments therein stipulated were applicable only 
to the rent of the demised premises; but the evidence was 
rejected. | 

The jury were instructed, that by the terms of the lease, no 
provision was made for the payment of the price of goods ; 
and that it was, in a great degree, immaterial what were the 
precise terms of the agreement made between the defendant 
and Chapin & Wolcott, after the attachment of the goods by 
the defendant; because, if any arrangement was made, by 
which the defendant was to become the owner of the goods, 
and the plaintiff assented to that arrangement, and agreed to 
relinquish his claim upon the goods, and, by virtue of that 
arrangement, the defendant was in possession of the goods, 
when this action was commenced, the plaintiff was not entitled 
to recover. 

The jury returned a verdict for the plaintiff, and the defendant 
alleged exceptions to the ruling of the court in excluding the 
evidence above mentioned. 

Wells & Davis, for the defendant, cited Greenl. on Ey. 
§ 455. 7 Howell’s State Trials, 1400. Atwood v. Welton, 7 
Connect. 70. Ware v. Ware, 8 Greenl. 55. Commonwealth v. 
Turner, 3 Met.25. Thomas v. David, 7 Car. & P. 350. Har- 
ris v. Tippett, 2 Campb. 638. Tucker v. Welsh, 17 Mass. 166. 
Commonwealth v. Buzzell, 16 Pick. 158. Roscoe Crim. Ev. 
(2d Amer. ed.) 171. 

R. A. Chapman, for the plaintiff. 

Suaw, C.J. The only question raised by the exceptions is, 
whether the testimony offered by the defendant, as to what was 
understood by the parties to the lease, at the time it was written, 
was rightly rejected. If the object was to prove what was the 
‘understanding of the parties, as to the object and intent of cer- 
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tain stipulations in it, which is the obvious purpose for which it 
was offered, it is clearly inadmissible. It is equally inadmissible 
in a case between third persons, as between the parties to the 
contract. ‘The question whether, by force of that contract, Cha- 
pin & Wolcott became debtors tc Bartholomew for goods sold, 
was a question of law. The contract could not be explained 
or controlled by the understanding of the parties, but must de- 
pend upon a just construction of its provisions. 

If, as was intimated in the argument, the evidence offered 
was intended to bear on the testimony of Chapin, given on his 
cross-examination, and tending’ to contradict him, it was too 
general. It should have been pointed and limited to something 
previously said or done by Chapin, inconsistent with his present 
testimony, upon some point within the issue; whereas the 
inquiry was directed to the understanding of all the three par- 
ties to the contract. But further ; if the inquiry, put to the wit- 
ness on cross-examination, as to his understanding of the 
contract, was intended to draw forth an answer bearing upon the 
issue, then the question itself was inadmissible, and the answer 
irreguiar, for the reason above stated, viz. that it would admit 
parol evidence to control the contract. If it was put to try the 
recollection, the accuracy, or the feelings and dispositions of the 
witness, then the answer was conclusive on the party cross- 
_ examining him, and no evidence was admissible to contradict 
the witness. See Spenceley v. De Willott,7 Hast, 108. Warev. 
Ware, 8 Greenl. 42. Commonwealth v. Buzzell, 16 Pick. 158. 

The court are therefore of opinion that the evidence was 
rightly rejected. 


Exceptions overruled. 
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Orvin P. Wiuson, Executor vs. Asa Fosxet. 


Under the Rev. Sts. ¢.'62, § 21, which declare that any child, &c. of a testator, for 
- whom he has omitted to provide in his will, shall take a share of his estate, as if he 
had died intestate, “ unless it shall appear that such omission was intentional, and not 
by any mistake or accident,” it is not necessary that it should appear by the will itself 
that such omission was intentional, but it may be shown by parol evidence. 


Apprat from a decree of the probate court for the county of 
Hampden. ‘The last will of Mary Collins, late of Springfield, 
was duly proved in said court, on the first Tuesday of November 
1842. The testatrix omitted to provide in her will for Henry 
C. Fosket, a minor, the issue of one of her deceased children.* 
Asa Fosket, father and guardian of said Henry C., filed a petition, 
praying that the same share of the estate of said Mary might be 
assigned to said Henry C., that he would have been entitled to 
if said Mary had died intestate. Rev. Sts. c. 62, $ 21. On 
the first ‘Tuesday of July 1843, the said court passed a decree 
conformably to the prayer of said petition. From that decree 
this appeal was taken by the executor of said Mary’s will, who 
filed this reason of appeal: “ Because the court refused the 
parol testimony of the witnesses to the will, by which the appel- 
lant offered to prove that the omission of the testatrix to provide 
in her will for said Henry C. Fosket was intentional, and not oc- 
casioned by any mistake or accident.” 

The following facts were agreed on by the parties: ‘* Henry 
C. Fosket is a grandson of the testatrix, the sole issue of her 
deceased daughter. The attesting witnesses to the will, if ad- 
missible, will testify that, when the will was executed, the testatrix 
stated to them that she intentionally gave no portion of her prop- 


* The will was as follows: “I give and bequeath one third of my personal 
estate to my daughter, Nancy Stebbins, to have the same, during her life, to her 
own use and disposal; the residue and remainder of said one third of my estate, 
after the decease of my said daughter, Nancy Stebbins, I give and bequeath to the 
children of my daugliter, Harriet Wilson. To my two children, Elisha Collins 
and Harriet Wilson, I give and bequeath one third-of my personal estate, each. 
I do hereby constitute and appoint Orvin P. Wilson executor of this my last will 
and testament. In witness whereof, I have hereunto set my hand and seal this 
tenth day of August, A. D. 1842.” 
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erty to her said grandson, and that her principal design, in 
making any will at all, was to exclude him, for reasons which 
she then stated, from any share in her estate. 

«‘ Kvery fact necessary to sustain the will in its present terms, 
on the one hand, or the claim of the said Henry C. Fosket, on 
the other, may be assumed to exist, as the opinion of the court 
shall be upon the admissibility of said parol testimony.” 

H. Morris, for the appellant. By the Rev. Sts. c. 62, § 21, an 
heir, for whom an ancestor omits to provide in his will, is entitled 
to a distributive share of the ancestor’s estate, unless he shall 
have “been provided for by the testator, in his life time, or un- 
less it shall appear that such omission was intentional, and not 
occasioned by any mistake or accident.” Can this be made 
to “appear” by parol evidence? Similar expressions, in other 
parts of the revised statutes, clearly refer to parol proof. By c. 68, 
$ 13, a creditor who, by mistake or accident, fails to claim an 
appeal from commissioners of insolvency, is authorized to appeal, 
- “if it shall appear that justice requires a further examination 
of his claim.” By c. 79, $$ 9, 12, “if it shall appear to the 
judge*’ that a person is insane, or a spendthrift, a guardian shall 
be appointed. By c. 62, $ 19, a copy of a foreign will is to be 
filed and recorded, ‘if it shall appear to the judge” of probate 
that the instrument ought to be allowed in this State. But in 
_§ 3 of the same chapter, lands acquired by a testator after he 
has made his will, shall pass thereby, ‘if such shall clearly ap- 
pear by the will” to have been his intention; and so, by $ 4, 
devises of land shall convey all the devisor’s estate therein, “ un- 
less it shall clearly appear by the will”’ that he meant to convey 
a less estate. By c.60, $11, a widow shall not have dower, and 
also a provision made for her by will, “unless it plainly appears 
by the will,” that the testator intended she should have both. It 
would seem, therefore, that when it was intended, in the revised 
statutes, to prescribe the source of evidence, it was done in ex- 
press terms. 

The effect of the provision in Rev. Sts. c. 62, § 21, on which 
the question is now brought before the court, is to raise a pre- 
sumption that a testator who omits to provide for one of his 
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heirs, does so by accident or mistake ; and presumptions may be 
rebutted by parol evidence. Davenport v. Mason, 15 Mass. 90. 
Greenl. on Ev. $ 296. It might undoubtedly be shown by parol 
evidence, that Henry C. Fosket had been provided for by the tes- 
tatrix in her life time; and yet this mode of excluding him from 
a distributive share in her estate is provided in the same section 
which requires, as another ground of excluding him, that “it 
shall appear” that the omission to give him a legacy was not by 
mistake or accident. 

Wills are set aside by proof of incapacity, undue influence, &c., 
and this proof is derived from parol evidence. So parol evidence 
is received to remove latent ambiguities in a will. Sargent v. 
Towne, 10 Mass. 303. Wadsworth v. Ruggles, 6 Pick. 68. 

J. W. Newcomb, for the appellee. The presumption is, that 
the omission of the testatrix to provide for her grandson was un- 


intentional ; and this presumption must be rebutted by matter in 


the will itself. The St. of 1783, c. 24, $ 8, is reénacted by the 
Rev. Sts. c. 62. Itis stated by the commissioners for revising the 
statutes, in their note to the section now brought into question, 
that it is taken from St. 1783, c. 24, “adopting the construction 
which has been given to it by the supreme court.” 

Under the former statute, it was held that it must appear to 
be fairly presumable, from the tenor of the will, or some clause 
in it, that the testator intentionally omitted to give a legacy or to 
make a devise to his child, or grandchild whose parent is dead. 
Wilder v. Goss, 14 Mass. 359, 360. The same doctrine is ex- 
pressly stated in Tucker v. Boston, 18 Pick. 167. 

The declarations of a testator are not received in evidenmd to 
give a construction to his will, except to remove a latent am- 
biguity. 

Morris, in reply. If the legislature meant merely to affirm the 
decisions of the court, the provision in question would have been 
confined, in terms, to the evidence arising from the will itself. 

Dewey, J. The question presented on this appeal is one of 
great practical importance, involving the construction of the 
Rev. Sts. c. 62, § 21, providing for those cases where a testator 
shall omit to make any provision in his last will and testament 
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for any of his children, or for the issue of any deceased child. 
The earlier statute provision (St. 1783, c. 24, $8,) has often 
been the subject of judicial decision, and a liberal construction 
thereof has been uniformly adopted, with a view more effectu- 
ally to secure the disposition of estates in accordance with the 
real intentions of the testators. Hence, under the provision in 
that statute, “that any child, or children, or their legal .repre- 
sentatives in case of their death, not having a legacy given them 
in the will of their father or mother, shall have a proportion of the 
estate of their parent assigned to him, her, or them, as though 
such parent had died intestate ; provided such child, children, 
or grandchildren have not had an equal proportion of the de- 
ceased’s estate bestowed on him, her, or them, in the deceased’s 
life time ;”’ the construction has been, that whenever, from the 
tenor of the will, or from any part of it, sufficient appeared to 
indicate that the testator had not forgotten his children: or 
grandchildren (as the case might be) when he made his will, 
they would not be entitled to a distributive share of his estate, 
although no legacy was given them by the will. The construc- 
tion given to that statute was undoubtedly to be ascribed, in 
part, to the peculiar language of the more ancient provincial 
St. 12 William III. c. 7, and the objects thereof, as stated in 
the preamble to the same. Anc. Chart. 351. 3 Mass. 20. 
But, whatever may have been the grounds of the decision, it 
came to be well settled, that the object of the St. of 1783, c. 24, 
was to furnish a remedy solely for those cases where, from acci- 
dent or other causes, the child or grandchild might be supposed 
to have been really forgotten by the testator in making his will. 
Upon this principle, it has been held that, where the child was 
named in the will, although no legacy was given to him, this 
was sufficient to exclude such child from a distributive share 
under the statute. So where the testator devised estate to the 
children of his daughter, describing them as such, but giving 


no legacy to his daughter, the same rule was applied. Wild v. 


Brewer, 2 Mass. 570. Church v. Crocker, 3 Mass. 17. Wild- 
er v. Goss, 14 Mass. 357. 
With these principles, well known as rules of construction of 
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wills, in reference to the St. of 1783, c. 24, the legislature 
enacted the provision contained in the Rev. Sts. c. 62, § 21, 
giving a distributive share to a child or grandchild, where the 
testator has omitted to provide for such child or grandchild in 
his will, and has not, in his life time, otherwise made provision 
for him, ‘unless it shall appear that such omission was in- 
tentional, and not occasioned by any mistake or accident.” 
Here the principle already adopted by this court, in the cases 
cited, was also adopted as a statute provision, and made a con- 
dition or limitation, which, if it existed, would defeat the claim 
to a distributive share, though the child or grandchild had no 
legacy under the will. 

But the inquiry arises, whether this fact, that “ sabi omission 
was intentional, and not occasioned by mistake or accident,” 
must be shown by the will itself, or may be established by evi- 
dence from other sources. In the cases which have arisen under 
St. 1783, c. 24, I believe it will be found that the evidence of 
an intentional omission was exclusively derived from the will 
itself; and the great question heretofore has been, whether 
there could be admitted, even from the face of the will itself, 
any evidence to show that the testator had not forgotten his 
child, other than that prescribed in the statute itself, viz. the 
fact of giving such child a legacy. As already remarked, this 
court gave a more extended construction to the statute; but the 
cases were those of constructions upon the face of the will itself. 
We are now, however, brought to the question of the admission 
of evidence dehors the will, under a different state of legislation. 
The revised statutes have introduced and adopted the broad 
principle of barring a child of a claim to a distributive share, 
though no legacy be given to such child in the will, upon its 
being made to appear that such omission to give a legacy was 
intentional, and not occasioned by any mistake or accident 
The statute is silent as to the mode in which proof is to be 
made of this fact, or the source from which it is to be derived. 
It has not in terms restricted the proof to the facts apparent on 
the face of the will. It has used language broad enough to em- 
brace any species of evidence properly tending to establish the 
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fact that such omission was intentional, and not occasioned by 
accident; unless there be some general principle, in the rules 
of evidence, which should exclude parol testimony upon a ques- 
tion of this nature. I am well aware that parol testimony, as to 
the declarations of a testator, could not be given’in evidence to 
control the language of a will, or give to it a different effect 
from that which it plainly imports; and wherever the words of 
a will are plain and obvious in their terms, they would exclude 
all evidence of the declarations of the testator tending to show 
his real purpose to have been other than that apparent upon 
the face of the will. On the other hand, latent ambiguities, 
-as to the person or the devise, may be removed by the aid of 
parol evidence. 

In cases like the present, it will be perceived, there is no at- 
tempt, on the part of those who urge the competency of evi- 
dence from other sources than the will, to use such evidence in 
opposition, or as repugnant, to the language of the will. ‘This 
is not a case of evidence offered to control a written instrument. 
The party claiming his distributive share does not set up title 
under the will, but under the provisions of the revised statutes. 
The will itself is no further used than to show that he has no 
legacy under it; and the further inquiry, whether he was omit- 
ted, in the provisions of the will, by design or accident, is an 
issue of a distinct character, and, however clearly: established, 
does not necessarily.conflict with the tenor of the will. When 
offered, as in the present case, to establish the proposition 
that the grandchild was intentionally omitted in the will, and 
therefore that he cannot be allowed to claim as heir at law, and 
thus disturb the provisions of the will, the evidence is entirely 
confirmatory of the will, and therefore is certainly not a viola- 
tion of the rule, that parol testimony of the declarations of the 
testator cannot be given in evidence to overthrow or control 
the words of the will. It may be, and probably is, difficult to 
ascertain with entire certainty, whether the purpose of the legis- 
lature was to extend this evidence, so as to look beyond the will 
itself for the intention of the testator as to those not named in 
the will; but the language is certainly broad enough to author- 
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ize the admission of such evidence, and we are not aware of 
any technical rule that requires its rejection. | 

An argument may be found, perhaps, in favor of its admis- 
sion, in the consideration that in the same section is contained 
another provision, which equally operates to defeat the claim 
to a distributive share by one who is not provided for in the will, 
viz. that provision has been made for such child by the testator 
in his life time. In reference to this fact, I suppose it would 
be readily conceded, that the evidence is not restricted to matter 
apparent on the face of the will. The effect of this evidence : 
on this point, if the fact be established, is just as fatal to the 
claim of a child to a distributive share, as similar evidence 
would be, in sustaining the ground of objection to the right to 
a distributive share, that the omission to give a legacy was 
intentional. The legislature might have restricted the evidence 
to establish either the fact of previous provision for the child, or 
the intentional omission to give him a legacy, to matters ap- 
parent on the face of the will, or have required that they should 
be shown by some written document manifesting the intention 
of the testator to exclude his child from a legacy, or declaring 
that he had heretofore, in some other manner, made provision 
for such child. But since the statute contains no such limitation 
as to the form or mode of proof in these cases, we do not feel 
at liberty to impose any such; and the result must be, therefore, 
that those facts, or either of them, may be shown by any other 
competent evidence. ‘The evidence offered for that purpose, in 
the present case, was competent, and ought therefore to have 
been admitted. The decree appealed from is reversed, and 
the case is remitted to the judge of probate for further pro- 
ceedings. 


SEPTEMBER TERM 1843. 407 


Wade v. Lindsey. 


THANKFUL Wapr vs. Wixtutam LinpseEy. 


In an action of trespass quare clausum fregit, the defendant pleaded the general 
issue, and filed a notice that he claimed and should give evidence of title to the 
locus in quo: The jury found the defendant guilty, assessed damages, and also 
found that the defendant had no title to the land described in the plaintiff’s dec- 
laration; and judgment was rendered for the plaintiff. Held, that this judgment 
was not conclusive proof of the plaintiff's right of property in said Jand, nor of his 
title to maintain a writ of entry to recover the land from the defendant in that 
action. 

Where several persons, without privity of estate, successively enter on land as dis- 
seizors, their several possessions cannot be tacked so as to make a continuity of 
disseizin of sufficient length to bar the owner’s right of entry. 

Where a disseizee, whose right of entry, but not his right of action, is barred by the 
statute of limitations, makes an entry upon the land, and retains possession, he 
does not thereby forfeit his right of action; and, therefore, if he is sued in a writ 
of entry, by the disseizor whom he has ousted, he may, to prevent circuity of ac- 
tion, set up his ancient title, in defence, by way of estoppel or rebutter. And though 
the disseizee, in such case, was originally owner of only part of the land, as one 
of several tenants in common, and received a conveyance of his cotenants’ shares 
thereof, while they and he were disseized, yet he may maintain his defence to the 
possession of the whole. 


Wrair of entry to recover “a certain messuage, with the 
appurtenances, situate in Blandford, containing thirty-five rods 
of land.” ‘The writ was dated May 25th 1839, and averred. 
that the demandant was seized of the demanded premises 
within thirty years, and had been disseized by the tenant. 

At the trial, the demandant gave in evidence a judgment re- 
covered by her at the May term, 1839, of this court, against the 
tenant, in an action of trespass for breaking and entering the 
demanded premises, and pulling down a building thereon, and 
converting the materials to his own use. In that action, the 
defendant (the tenant in this action) pleaded the general issue, 
and filed a notice that he also claimed and would give evidence 
of title to the premises described in the plaintiff’s declaration. 
The jury found the defendant guilty, and assessed damages 
for the plaintiff at $1650. They also further found that the 
defendant had no title to the land described in the plaintiffs 
declaration, but that the soil and freehold thereof were in the 
plaintiff. 

The demandant also introduced a mortgage deed of the 
demanded premises, made to her by Renssalaer Blanchard, 
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dated February 1829, to secure payment of two notes, pay- 
able at different times; which deed described the mortgaged 
premises as the same that said Blanchard purchased of Eben- 
ezer Williams, “reference being had to his deed registered at 
Springfield: Also a quitclaim deed from said Williams to 
said Blanchard, dated May 11th 1816, which described the 
quitclaimed premises as the same which said Williams pur- 
chased of Nathan Storrs, “by his deed of quitclaim, dated 
November 13th 1809, and which were set off to said Storrs 
on execution in his favor against one Jonathan W. Willard :” 
Also said deed of said Storrs to said Williams, which de- 
scribed the premises thereby quitclaimed as “a certain shop, 
with the addition thereto, in Blandford, which was formerly 
occupied by Jonathan W. Willard’s goldsmith’s shop, and 
which was lately set off to me” [said Storrs] “upon an execu- 
tion in my favor against said Willard:” Also the execution, 
referred to in said last deed, and the levy of the same, ‘‘on the 
debtor’s real estate,’’ dated November 24th 1806, in the form 
prescribed for such a levy, and in which the property levied on 
was described as ‘“‘a shop of the said Willard, in Chester, or 
on the line of Blandford, now occupied by John Sizer, with 
the appurtenances.” 

It appeared in evidence, that John Sizer occupied part of 
the premises in the year 1801, and continued in the occupa- 
tion thereof one or two years; that during part of the time, 
he occupied by contract with the widow of John Lindsey, 
who claimed the premises as part of her dower, though no as- 
signment of dower was shown; that in 1802 or 1803, Willard 
went into and remained in possession three or four years; 
that in 1808, John Sizer was in possession, and remained so 
two or three years; that said Williams went into possession 
after said Sizer, and enclosed the whole land, which continued 
in his possession, and in the possession of said Blanchard and 
the demandant, until within five or six years before 1839, 
when the tenant went into possession, and continued his pos- 
session till the time of the trial of this action. | 

The tenant claimed as heir of John Lindsey, who died 
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seized of the demanded premises, about the year 1791, and 
left four children, of whom the tenant was one. 

The tenant introduced a deed of the demanded premises 
from Robert Lindsey to said John Lindsey, dated in 1781, 
and also deeds of quitclaim from the three other heirs of said 
John. These deeds were objected to by the demandant, on 
the ground that those under whom she claimed were in pos- 
session at the time when the deeds were executed. 

The case was taken from the jury, by consent of the par- 
ties, who agreed that, upon the evidence above stated, the 
court should “enter such judgment as the law requires.” 

This case was argued at the last September term. 

Boise & W. G. Bates, for the demandant. The levy on the 
shop and appurtenances, as real estate, carried the land under 
and adjoining it, which was necessary to its use. Whitney 
‘v. Olney, 3 Mason, 280. Blake v. Clark, 6 Greenl. 436. 
Bacon v. Bowdoin, 2 Met. 598. 

It is to be presumed that Sizer entered, in 1808, under 
Willard. And as Willard was, doubtless, a disseizor, the ad- 
verse possession has continued for more than thirty years. 
But if the demandant has not a title to the demanded prem- 
ises by virtue of a possession of thirty years, yet her title by 
possession, under deeds, for a great number of years, is good, 
as against the tenant, for all but one fourth part, inasmuch as 
she was ousted by him, and may recover against him as a 
disseizor. Dewey v. Brown, 2 Pick. 387. Higbee v. Rice, 5 
Mass. 351. Stearns on Real Actions, 41. Parker v. Locks 
& Canals, 3 Met. 91. The deeds from three of the heirs of 
“John Lindsey, on which the tenant will rely, passed nothing, 
because the grantors were disseized when they made the deeds. 

The judgment recovered by the demandant, in the action of 
trespass, estops the tenant in the present action. Young v. 
Rummell, 2 Hills (N. Y.) Rep. 478. Under the present mode 
of pleading, the notice given by the defendant, that he should 
rely on title, was tantamount to a plea of soil and freehold ; 
and therefore the verdict and judgment bar the present ac 
tion. 1 Stark. Ev. 194. 

VOL. V1 30 
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R. A. Chapman & Ashmun, for the tenant. The verdict, 
in the action of trespass, does not estop the tenant, as it 
went beyond the issue. Besides, the plaintiff in that action 
might have soil and freehold sufficiently to maintain tres- 
pass, though the defendant might have a writ of entry 
against her. The notice given by the defendant, that he 
should rely on title, could not have the effect of a special 
plea, because he was entitled to give title in evidence, under 
the general issue, without notice. Dodd v. Kyfin, 7 T. R. 
354. Argent v. Durrant, 8 T. R. 403. See also Arnold v. 
Arnold, 17 Pick. 10. Outram v. Morewood, 3 East, 355 
Jackson on Real Actions, 274, 275, 284. 

The levy of Storrs’s execution, if of any effect, did not 
cover the whole of the demanded premises. But that levy 
was wholly void, because it was not by metes and bounds, and 
also because it was an attempt to obtain title to personal prop- 
erty by a levy adapted, in form, to real estate. Tate v. An- 
derson, 9 Mass. 92. Bott v. Burnell, 11 Mass. 163. Ashmun 
v. Williams, 8 Pick. 402. | 

The demanded premises descended to John Lindsey’s heirs, 
in 1791, and still belong to them, unless it is shown that the 
demandant has obtained title to them, or to part of them. If 
she has obtained title, it is by long continued disseizin, com- 
mencing with Willard’s entry, in’ 1802. But it. does not 
appear that Willard’s possession was adverse. He probably 
entered by leave of Sizer, who hired of John Lindsey’s widow. 
However this might have been, it is certain that the facts do 
not show such a continuity of disseizin, by successive occu- 
pants, who had a privity, as bars the tenant’s right a entry. 
Jackson v. Leonard, 9 Cow. 653. 

The tenant may claim, by way of estoppel, under the deeds 
of three of John Lindsey’s heirs, though they were disseized 
when they executed those deeds. 

Wiper, J. By the agreed statement of facts, it is admitted 
that John Lindsey died, seized of the demanded premises, in 
the year 1791, having purchased the same, in the year 1781, 
_.of Robert Lindsey. The tenant is one of the heirs of said 
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John Lindsey, and has the elder title; so that, as to his share 
of the premises, this action cannot be maintained, unless the 
demandant has acquired a paramount title by disseizin. It is 
not expressly agreed that either John Lindsey or his heirs have 
ever been disseized; but it does appear by the statement of 
facts, that the demandant, and those from whom she derives 
her title, have had a continuous possession for more than twenty 
years, and that, at the May term of this court, in 1839, the 
demandant recovered judgment, in an action of trespass against 
the tenant, for breaking and entering her close ; the same being 
the demanded premises. This, undoubtedly, is good evidence 
of the demandant’s right of possession ; but it is no conclusive 
proof of her right of property, or of her title to maintain a 
writ of entry. If she has any such title, it is derived from 
Jonathan W. Willard, who went upon the premises in 1802, and 
remained there for three or four years. Butit is not agreed that 
his possession was adverse to the heirs of Lindsey. On the 
contrary, the tenant’s counsel contend that it is to be presumed 
that he occupied by the permission of John Sizer, who, in 
1801, occupied a part of the premises under a contract with 
the widow of John Lindsey. However this may be, we are 
certainly not authorized to presume the fact; nor are we au- 
thorized to presume any fact to the contrary, namely, that 
Willard’s possession was adverse to the heirs of Lindsey, or 
that it was such, in other respects, as would amount to a dis- 
seizin. In 1808, however, Nathan Storrs levied an execution 
on the premises, as the property of the said Willard; and the 
possession under that levy was undoubtedly adverse to the 
heirs of Lindsey. ; 

But it is denied, by the tenant, that the levy was valid to pass 
any title to the land, it not having been levied thereon, but only 
on the house or shop thereon standing. 

It, however, appears, by the return of the execution, that it 
was levied on the shop or building of the execution debtor, as 
his real estate; which would pass his title, such as it was, to 
the land on which the building stood. But it also appears, by 
the return of the execution, that at the time of the levy, John 
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Sizer was in possession of the premises; and it does not appear 
that Sizer was ousted, or his possession interrupted. And it is 
agreed that the said Sizer was in possession in 1808, and for 
two or three years after. After he. quitted the possession, 
Williams entered and enclosed the premises; and from that 
time, and not before, the demandant has. proved, by the deeds 
and facts agreed, a continuous adverse possession, up to the 
time when the tenant entered and took possession. The exact 
dates are not stated ; but Williams’s possession did not com- 
mence until after his purchase from Storrs, which was in ~ 
November 1809; and the tenant entered and took possession 
five or six years before the time when the facts were agreed, so 
that it is clear that the demandant has not proved a continuous 
exclusive adverse possession for the term of thirty years ; for she 
does not prove any connection between the possession of 
Williams and that of Sizer, nor between the possession of 
Sizer and that of Willard ; and, since the tenant’s entry, the 
demandant has had no actual possession, but only a right of 
possession. 

It has been argued, that the presumption is, that Sizer 
entered under Willard; but there is no ground for such 
a presumption. If we were authorized to make any pre- 
sumption or inference from the facts agreed, it would be that 
Sizer’s possession, in 1808, was the renewal of his possession 
in 1801, when he entered by the permission of John Lindsey’s 
widow; and that Willard entered by a like permission, or by 
the permission of Sizer ; and that the possession of neither was 
adverse to the heirs of Lindsey. But, independently of these 
presumptions, and all other presumptions of fact, we are of 
opinion that this action cannot be maintained. The tenant has. 
the right of property; as his is the elder and better title, 
which, when this action was commenced, was not barred by 
the statute of limitations. Williams entered after November 
1809, and this action was commenced in May 1839. So that 
if the demandant, and those from whom she derives her title, 
had had possession the whole time, the tenant’s right of action 
-would not have been barred. ‘The possessions of Willard and 
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of Storrs cannot be added, to make out the thirty years ; for the 
possession of Sizer intervened. And to bar the tenant’s right 
of action, there must have been thirty years of continuous ad- 
verse possession under privity of title in the several occupants. 

It is, however, objected, that the tenant’s entry was unlaw 
ful, and that, therefore, he is not remitted to his ancient title 
And this, it is true, is the strict rule of the common law. 
The tenant, therefore, could not justify his entry, under his 
ancient right, in an action of trespass. But it does not follow 
that he has no defence in this action ; for, although the tenant 
is not remitted to his ancient right, he did not, by his 
entry, forfeit his right of action. If, therefore, the demandant 
_ should recover in this action, the tenant might, on his ancient 
title, recover back the same premises, if not barred by the 
statute of limitations. It was not so barred when this action 
‘was commenced, and this case must be decided according to 
the existing rights of the parties at that time. Tor this reason, 
and to avoid circuity of action, the demandant is estopped to 
set up her claim against the tenant. ‘To allow such a circuity 
of action, would only serve to increase expenses, and to pro- 
long litigation, and would be a reproach to the law and the 
administration of justice. This law of estoppel, or rebutter, to 
avoid circuity of action, is well established ; as where a party 
‘conveys land with warranty, to which he has no title, and 
afterwards acquires a good title by descent or purchase, and 
thereupon brings an action against his grantee to recover the 
land. In such a case, the demandant has a good title to the 
land, and no title passed by his deed to the grantee; yet, as he 
would be liable on his warranty for the value of the land, if 
he should recover, the principle of avoiding circuity of action 
interposes, and rebuts and bars his right. The same principle 
interposes in the present case. 

But it is objected, that the tenant has not a legal title to the 
whole of the demanded premises, as the deeds to him, from 
the other heirs of John Lindsey, passed no title, they being 
disseized when they were given. 

It is true that no title passed by these deeds, except by way 

3D * 
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of estoppel. But they were valid as between the parties ; and 
the tenant would be authorized to maintain an action in their 
names, to recover possession of the premises, and thereupon to 
hold the same to his own use, by an indefeasible title. He is 
taerefore substantially entitled to the whole estate. We are 
therefore of opinion that he is entitled to the possession of the 
whole, notwithstanding this formal objection. : 
Judgment for the tenant. 


Roswett B. Warp & another vs. Luter Cuarp & others. — 


Where a party uses due diligence to procure evidence to prove a material part of his 
case, but is prevented from procuring it by measures taken by the witnesses to con- 
ceal the facts from his knowledge, and he, therefore, submits his case to the court 
on an agreed statement of such facts as are known to him, and the court decide 
against him, he is entitled to a review, on his subsequently discovering proof of such 
concealed facts. 


THis was a petition for a review. At the hearing it ap- 
peared that the petitioners brought an action against the 
respondents, on a bond given by Clapp, as principal, and the 
other respondents, as his sureties, for the liberty of the jail 
limits, on Clapp’s being committed upon an execution against 
him in favor of the petitioners ; and that the plaintiffs in that 
action relied on two distinct grounds to prove a breach of the 
condition of said bond: Ist, that the debtor (Clapp) had ac- 
tually escaped, by passing over the limits; and 2d, that the 
proceedings by which he was discharged, on taking the poor 
debtors’ oath, were irregular, and that the certificate of the 
magistrates, who administered that oath, did not warrant his 
departure from the limits. 

The petitioners now set forth, that in the said action they 
used due diligence, but without success, to procure evidence to 
prove the departure of Clapp from the limits; that measures 
were taken by the witnesses to prevent the fact of such de- 
parture from coming to the knowledge of the petitioners, until 
_ after judgment in that action was rendered for the defendants ° 
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that in consequence of not finding proof of such departure ot 
Clapp, the counsel, who were employed by the petitioners in 
that action, agreed, by direction of the petitioners, to a state- 
ment of facts, in order to raise the question of law on the 
other point, viz. the irregularity of the discharge of Clapp, on 
his taking the poor debtors’ oath ; which was decided against 
the petitioners, and the defendants in that action (the present 
respondents) thereupon had judgment and execution for costs. 
(See the report of that case, 4 Met. 455.) 

After the parties had been fully heard, the court passed the 
following order: 

And now, proof of the facts, alleged by the petitioners in 
their petition, being given, and that evidence has been discovy- 
ered, since the trial, which is now offered to the court, proper 
to be submitted to a jury, to prove an actual escape of said 
‘Clapp from the limits of the prison ; it is ordered by the court, 
that the petitioners have leave to sue out a writ of review, and 
that a supersedeas issue to the execution for costs, on bond 
being given to abide the judgment on the review. 

I..C. Bates, for the petitioners. 

Forbes, for the respondents. 


—__—- 


Jostan Auuis vs. Israet BILLInGs. 


A deed conveying land, executed by a person when non compos mentis, is voidable 
only, and not void, and may therefore be ratified by him when he is of sane mind. 
And this doctrine applies as well to unrecorded deeds as to feoffments and to deeds 
recorded. 


Wrir of entry to recover seven acres of land in Hatfield. 
At the trial, the tenant gave in evidence a deed from the 
demandant, dated March 25th 1835, conveying the demanded 
premises, and several other parcels of land, being the farm 
and outlands belonging to the demandant, whose previous 
title, by devise from his father, was admitted. The consider- 
ation of said deed was a note, given to the demandant by 
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the tenant and a surety, for $4600, payable in six years, with 
yearly interest. On this note were sundry indorsements, re- 
ducing it to about $3000. Some of these indorsements were 
in the hand-writing of the tenant, and some in that of the 
demandant. The demandant did not offer to return the note 
or the money received. 

The tenant sold the said farm, and part of said outlands, for 
a sum somewhat exceeding $5000; and a writ of entry was 
commenced against his grantee, by the demandant, to recover 
the same; which writ was returnable at a term subsequent to 
that at which the present action was tried. 

It appeared that the tenant went into possession under said 
deed, and was in possession of the demanded premises, when 
this action was commenced, claiming title thereto under said 
deed. 

The demandant, to avoid the effect of the said conveyance 
to the tenant, offered to prove that he was insane when it 
was executed by him, and also that it was obtained by un- 
due influence. ‘The evidence which he introduced tended to 
show that he had been insane and sane, at different times, 
for a number of years prior to the making of said conveyance, 
and also since. 

The tenant requested the judge, who tried the cause, to 
instruct the jury, “that if the demandant was subject only to 
temporary turns of insanity, and insane when he made the 
deed, yet if, after he became sane, and when sane, he did 
acts in affirmation of the contract, as by receiving payments on 
the note, and the like, he could not afterwards maintain an 
action to avoid the deed on the ground of insanity: That, 
as between the present parties, this action could not be main- 
tained for one of several parcels described in the deed, and 
remaining in the possession of the tenant; and that the de- 
mandant, to maintain his action, should return the note and 
the money received.” 

The judge instructed the jury, that if they were satisfied 
that the demandant was not of sane mind when he made the 
_ deed, it was void absolutely, and not voidable merely, and 
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that the receipt of money on the note would not bar an ac- 
tion, though the demandant was sane at the time he received 
it; that it was not necessary for him to return the note or 
money received, under the circumstances of this suit; and that 
the demandant was not obliged to demand in this action all 
the parcels in the possession of the tenant and unsold. 

The jury found that the deed was made when the de. 
mandant was insane, and they did not consider the allegation 
of fraud. 

New trial to be granted, if the ruling of the judge was 
incorrect; otherwise, judgment to be rendered for the de- 
_ mandant, onthe verdict. 
| Huntington, for the tenant. 

Wells & Forbes, for the demandant. 

Dewey, J. The question raised in the present case is, 
whether the deed of one who is insane, at the time of the 
execution thereof, is void absolutely, or merely voidable. 

The term ‘void,’ as applicable to conveyances or other 
agreements, has not at all times been used with technical 
precision, nor restricted to its peculiar and limited sense as 
contradistinguished from ‘voidable’; it being frequently intro- 
duced, even by legal writers and jurists, where the purpose is 
nothing further than to indicate that a contract was invalid, 
‘and not binding in law. But the distinction between the 
‘terms ‘ void’ and ‘voidable,’ in their application to contracts, 
is often one of great practical importance ; and whenever en- 
tire technical accuracy is required, the term ‘void’ can only 
be properly applied to those contracts that are of no effect 
whatsoever; such as are a mere nullity, and incapable of 
confirmation or ratification. 

This question, then, arises: Is the deed of a person non 
‘compos mentis of such a character that it is incapable of con- 
firmation? ‘This point is not now for the first time raised, 
but has been the subject of comment both by elementary wri- 
ters and in judicial opinions. Mr. Justice Blackstone, in his 
Commentaries, vol. II, p. 291, states the doctrine thus: “Id- 
iots, and persons of non-sane memory, infants, and persons 

VOL. VI. 
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under duress, are not totally disabled to convey or purchase, but 
sub modo only, for their conveyances and purchases are voidable, 
but not actually, void.” Chancellor Kent says, “by the com- 
mon law, a deed made by a person non compos, is voidable 
only, and not void.” 2 Kent Com. (4th ed.) 451. In Wait 
v. Maxwell, 5 Pick. 217, this court adopted the same principle, 
and directly ruled that the deed of a non compos, not under 
guardianship, was not void, but voidable. Such a deed con- 
veys a seizin to the grantee, and the deed, to that extent, is 
valid, until, by entry or action, the same is avoided. Mitchell 
v. Kingman, 5 Pick. 431, is to the like effect. In Seaver v. 
Phelps, 11 Pick. 305, the contracts of insane persons are no- 
ticed as contracts not absolutely void, but voidable. 

It may seem somewhat absurd to hold that a deed should 
have any effect, when wanting in one of the essential elements — 
of a valid contract, viz. that of parties capable of giving an 
assent to such contract. But this objection as strongly applies 
to cases of deeds executed by infants, who are alike wanting 
in capacity to make a binding contract. Yet this principle 
of giving so much effect to the contract as removes it beyond 
that of a mere nullity, and renders it, to some present pur- 
poses, effectual, and susceptible of complete future ratification, 
is well settled and understood as to infants who enter into 
contracts ; and it will be found that there is a common prin- 
ciple on this subject, alike applicable to the inability of a — 
contracting party, arising from lunacy or infancy. The civil — 
and the common law writers sroup together idiots, madmen, _ 
and infants, as parties incapable of contracting for want of — 
a rational and deliberate consenting mind. 1 Story on Eq. 
§$ 223, and authorities there cited. i 

It is true that the rule of the common law, as held at one time, 
seemed to sanction, in one particular, a most unwarrantable 
distinction between the cases of deeds made by persons non 
compos, and those made by infants; holding that the former — 
could not be avoided by the party, upon the ground that no — 
man of full age should be admitted to stultify himself, although — 
it allowed privies in blood, or privies in representation, after — 
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the death of the non compos, to avoid the deed, on the ground 
of incapacity in the grantor. This distinction has not been 
adopted by our courts. On the contrary, we hold that such 
conveyance by one non compos mentis may be avoided by him- 
self, as in the case of an infant grantor. This principle was 
directly recognized in the case of Mitchell v. Kingman, 5 Pick. 
431. Indeed, the English rule has, in modern times, been 
often questioned in England; and in the courts of our sister 
states, it has received little if any sanction. 1 Story on Eq. 
§ 225, and cases there cited. 

It was urged by the demandant’s counsel, that the doctrine, 
that the deed of a non compos person was voidable only, and 
not void, was to be limited to feoffments, or cases where there 
is livery of seizin, or what is equivalent, and would not em- 
brace a conveyance by an unrecorded deed. But we do not 
think that such a distinction can be maintained. As between 
the grantor and grantee, such unrecorded deed is good and 
effectual, by force of our statute ; and the effect of such a con- 
_veyance would be to vest the title of the grantor in the srantee 
_ immediately upon the execution of the deed, and before the 
| same is recorded. Marshall v. Fisk, 6 Mass. 31. A deed 
made in proper form, and duly acknowledged and recorded, is, 
in this Commonwealth, equivalent to a feoffment with livery of 
seizin. Somes v. Brewer, 2 Pick. 197. Without the. registry, 
| where the delivery of the deed is accompanied by the sur- 
render of the possession of the conveyed premises to the 
| grantee, the effect would be the same, as to the conveyance 
| by a non compos, as would result from a feoflment made by 
| him. A deed of bargain and sale, it is said, places the grantee 
| upon the footing of a feoffment, as it passes the estate by the 
delivery of the hand; such grants or deeds as take effect by 
_ delivery of the hand being voidable only. Somes v. Brewer, 
| 2 Pick. 197. Zouch v. Parsons, 3 Bur. 1804. We come, 
| therefore, to the result, that the deeds of infants and insane 
| persons are alike voidable, but neither are absolutely void. 

Upon the trial of the present action, the plaintiff put his 
case upon two distinct grounds: Ist. That he was insane at 
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the time he executed the deed under which the tenant derives — 


his title: 2d. That the deed was obtained by undue influence 
and fraud on the part of the tenant. Upon both these points 
the plaintiff introduced evidence. What was the extent of 


the evidence upon the latter ground, and what would have — 


been the finding of the jury upon that point, we have 
no means of judging. ‘This was a distinct and mdependent 


ground, and one which, if found in favor of the demandant, © 


might have been decisive of the case, but which, in the final 


disposition of the cause, was not considered or passed upon by — 
the jury. All the evidence, therefore, bearing upon this point, — 


is now to be treated as if never offered, and the sole inquiry 


for our consideration is, whether the instructions of the court — 
were such, in matter of law, that the verdict may be main- — 


tained, taken as it was upon the first ground solely. 

The presiding judge ruled, as a matter of law, that a deed 
of an insane person was absolutely void. Under this ruling, 
all that was required of the demandant, to entitle himself to a 


verdict in his favor, was to show a temporary insanity at the - 
time of the execution of the deed. No matter what might have — 
occurred subsequently, or how soon afterwards the demand-— 
ant might have been restored to a sound mind; no matter what 
acts of confirmation may have been done by him, or however 
fully he may have adopted and ratified the transaction, by the 
receipt of money, or other valuable consideration paid for the 
land; still the legal title in the land would be in him. This 
was the necessary result of the doctrine, that the deed of a 
non compos was absolutely void, while, if it had been held 
only voidable, these subsequent acts of the party might ma- 


terially affect the verdict of the jury. But adopting, as we 
do, the principle, that the deed of an insane person is only 
voidable, this, while it gives the insane grantor full power and 
authority to avoid his deed, and thus furnishes full protection 


to him against all acts injurious to his interests, done while he 


was non compos, also entitles the other party to set up the 
deed, if he can show a ratification or adoption of it by the 
srantor, after he is restored to a sound mind. If the grantor, 
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when thus capable of acting, and with full knowledge of his 
previous acts, and of the nature and extent of them, will de- 
liberately adopt and ratify them; if he will knowingly, and in 
the exercise of his proper faculties, take the benefit of a con- 
tract made while he was insane; it is competent for him to de 
so. But the consequence will be, to give force, effect, and 
legal validity to his contract, which was before voidable. 

In the present case, therefore, upon the point first relied 
upon in the defence, viz. that the demandant was insane when 
he executed the deed, the jury should have been instructed 
that this fact, if established, rendered the deed voidable, and 
that it was competent for the demandant to avoid it on that 
eround, if not estopped by his subsequent acts, done while in 
his right mind ; but that a voidable deed was capable of con- 
firmation ; and that, if the grantor, in his lucid intervals, or 
after a general restoration to sanity, then being of sound mind, 
and well knowing and understanding the nature of the con- 
tract, ratified it, adopted it as a valid contract, and participated 
in the benefits of it, by receiving from the purchaser the pur- 
chase money due on the contract, this would give effect to the 
deed, and render the same valid in the hands of the grantee, 
and would thus become effectual to pass the lands, and divest 
the title of the grantor. Such instructions would have pre- 
sented the question in issue in a different aspect to the jury, 
and might have led to a different result upon the only point 
upon which they passed. 

Verdict set aside, and a new trial granted. 
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Northampton Paper Mills v. Ames & another, 


NortHamptTon Paper Minus vs. Davin Ames & another. 


; 

Under Sé. 1840, c. 87, a defendant, in an action of trespass quare clausum fregit, 
where the damages demanded exceed §600 in the county of Suffolk, or $300 in 
other counties, may have the action removed into the supreme judicial court for 
trial: By that statute, such action is to be regarded as a personal action, and the 
court of common pleas have jurisdiction thereof, to the same extent that they have 
of other personal actions. 


Trespass quare clausum fregit to recover mesne profits. 
The action was commenced in the court of common pleas 
in the county of Hampshire, and the ad damnum was more 
than $300. At the return term, the defendants, according to 
the provisions of St. 1840, c. 87, $ 3, applied to have the ac- 
tion removed to this court, and the same was removed accord- 
ingly, and entered in this court, by the defendants, at the 
present term. | 

Forbes, for the plaintiffs, suggested a doubt whether this 
action was now properly before the court, within the true — 
meaning of the said statute; and, for the purpose of obtaining 
a decision on this point, he moved that the action be dismissed. 

R. A. Chapman, for the defendants. 

Dewey, J. The St. of 1840, c. 87, made a material change 
in the jurisdiction of this court, and of the court of common 
pleas. Among other objects of this statute, two prominent and 
leading ones were, Ist, the abolishing of ‘the right of appeal 
from a judgment in the court of common pleas upon matter of 
fact found by the jury; and 2d, to abolish the practice of re- 
moving cases from that court upon an issue in law, to this court, 
and, upon the same being duly transferred to this court, waiving 
such issue in law, and proceeding to the trial of the same upon 
an issue in fact. ‘These objects were to be affected by prescrib- 
ing new principles as to the future original, as well as final 
jurisdiction of these courts. The framers of this statute were 
aware of the difficulty of defining, by minute detail, all the 
cases falling within the jurisdiction of each court, and hence 
made the enactment somewhat general in its terms, and in some 
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instances, perhaps, not entirely free from doubt, for want of 
more particular specifications as to jurisdiction in certain cases. 

The question whether this court has original jurisdiction in 
an action of trespass quare clausum fregit, where the plaintiff 
shall make oath that the matter sought to be recovered exceeds 
six hundred dollars, if the action be brought in the county of 
Suffolk, or three hundred dollars, if brought in any other county, 
is one that must be settled by giving a construction to the gen- 
eral provisions of the act, rather than upon any direct enact- 
ment as to the particular case. Now, it is quite obvious that, 
in relation to personal actions, the first section of this stat- 
ute introduces the element of the amount in controversy, as the 
criterion of jurisdiction in the different courts, and gives juris- 
diction to this court, if that amount exceeds the sum above 
named: And taking into view merely this provision of $1, the 
question would be very plain and easily settled as to the juris- 
diction in actions of trespass quare clausum fregit. The diffi- 
culty arises from the exception introduced into this section, ap- 
pended to the provision giving original and exclusive jurisdic- 


ion to this court in real actions, which gives such jurisdiction 


in all real actions, “‘but not including actions of trespass for 
breaking the plaintiff’s close.” Now, if the exception is to be 
considered as a distinct provision, giving exclusive jurisdiction, 
in such action of trespass, to the court of common pleas, then 
of course the subsequent provision, that “in all other civil suits 


- in which the damages demanded or the property claimed shall 


exceed in amount or value the sum of six hundred dollars, if 


the action be brought in the county of Suffolk, or three hundred 


dollars, if the action be brought in any other county,” &c. the 
supreme judicial court shall have original and exclusive juris- 
diction, does not apply to a case like the present. But, on the 
other hand, if by the words “ in all other civil suits,” in the con- 
nection just referred to, the term “other” has reference to the 
general provisions of this section, giving exclusive jurisdiction 
to the supreme judicial court in all cases where they then had 
such jurisdiction, and adding to it all real actions, but does not 
refer to the excepted cases named in the section, then no difh- 
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culty arises from the introduction of the exception of the action 
of trespass quare clausum fregit into this section. 

It seems to us that the introduction of the exception, as to 
the class of actions alluded to, was not thereby to provide as to 
the jurisdiction, and the proper tribunal to institute such suits, that 
being embraced in the more general provisions on the subject ; but 
for a different object, viz. the defining of the nature of an action 
of trespass quare clausum fregit, and assigning it to the class of 
personal actions. It had been held that, to many purposes, this 
action was to be treated as a real action. In the matter of costs 
it was so, and to some extent also in the point of the jurisdiction 
of the higher courts, in cases of this nature. When exclusive 
jurisdiction was given to the supreme judicial court in all real 
actions, it might, without such exception being made, have been 
supposed that these terms were broad enough, under our prac- 
tice, to have included actions of trespass quare clausum fregit. 
It may therefore properly have been introduced asan explanation 
or declaration of the purpose of the legislature in the use of the 
term “real actions” ; and giving this effect to it, it may properly 
be excluded from the cases directly provided for in the first part 
of $1 of the statute, and may well be held to have been em- 
braced in the subsequent part of the statute, assigning the juris- 
diction in all other cases, in the manner already quoted. 

This view of the matter is confirmed by the language of § 2, 
giving, in express terms, original and exclusive jurisdiction to 
the court of common pleas in all cases of complaints for flowing 
land. This class of cases, it will be seen, is included in the 
same exception in $1 as that in reference to the action of tres- 
pass quare clausum fregit; but it was not supposed, by reason 
of that provision, that the original jurisdiction of it was vested 
exclusively in the court of common pleas ; and therefore it was 
specially assigned to that court, in direct terms, by section 2d. 

The provisions of $ 3 are strongly confirmatory of the view we 
have taken of the construction to be given to $1, giving, as 
they do, full power and authority to defendants, “in all actions 
which shall be pending in the court of common pleas, in which 
the damages demanded or the property claimed shall exceed,” 
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&c., to remove them to this court. This provision seems to be 
explicit, and must be held to embrace actions like the present. 
This 3d section, perhaps, is quite sufficient to settle the ques- 
tion immediately raised upon the motion to dismiss this action 
as improperly removed here by the defendants. But we have 
thought it more useful to consider the general question of the 
rights of plaintiffs as well as defendants; that branch of the 
question having also arisen in another county. Indeed, we can 
hardly suppose the legislature would have given the right to the 
defendant, at his election, to transfer the case to this court, 
without the existence of the correlative right of the plaintiff to 
institute his action originally here. Such is the course of pro- 
cedure, and such are the rights of the parties, in other forms of 
actions; and it may reasonably be supposed to have been so 
intended in this. Hence this provision in ¢ 3 strengthens our 
opinion as to the construction to be given to $1. It seems to 
us, therefore, that the action of trespass quare clausum fregit is, 
as to the question of jurisdiction arising under St. 1840, ¢. 87, 
to be considered a personal action, and that. the court of com- 
-mon pleas will have original and exclusive jurisdiction of it to 
the same extent that they have in personal actions generally, 
and no further. It was therefore competent for the defendants 
to remove the action to this court. 
Motion to dismiss overruled. 


ee ea as 


Apouenus Hate & others vs. Henry W. Cusuman & others. 


A town passed a vote to refund to its selectmen the expense they might incur in de- 
fence of » suit brought against them for a violation of their official duty respecting 
elections, and directed its treasurer to pay money to the counsel] employed by the 
selectmen to defend such suit: A minority of the voters thereupon filed a bill in 
equity, praying that the officers of the town might be restrained, by injunction, from 
carrying such vote and direction into effect. Held, that the equity jurisdiction of 
the court did not extend to this case. 


Turs was a bill in equity, in which the plaintiffs, sixty seven 
in number, alleged that they were legal voters in the town of 
* VOL. VI. 36 * 
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Bernardston, and liable to pay more than one half of all the 
taxes to be assessed upon the inhabitants of said town; that, 
at the annual town meeting in said town, held on the second 
Tuesday of November 1842, for the election of governor, &c., 
Israel F. Hale, claiming to be a legal voter in said town, offered 
and tendered his vote, at said election, which vote was refused 
by two (a majority) of the selectmen of said town; that, at a 
.egal meeting of the qualified voters of said town, held in 
February 1843, for the election of a representative to the con- 
egress of the United States, the said Israel F. Hale again offered 
and tendered his vote, as aforesaid, which vote was again 
refused by said selectmen ; that said Hale was qualified by law 
to vote at said meetings, and that the same two (a majority) of 
the said selectmen illegally, and without any sufficient and justi- 
fiable cause, refused his vote ; that, in March 1843, said Hale 
sued out a writ against said selectmen for their refusal to 
receive his vote at the meetings aforesaid, which writ was re- 
turnable at the court of common pleas for the county of 
Franklin ; that said two selectmen, combining and confeder- 
ating with the other selectman of said town, and with Henry 
W. Cushman, clerk and treasurer of said town, and intending ~ 
(among other things) to indemnify said selectmen from the 
consequences of their misconduct, if said action should be sus- 
tained, by illegally imposing upon the plaintiffs in this bill the 
charge of contributing to the defraying of all damages and 
expenses which it would be right and legal for said selectmen 
to bear, did, at said Bernardston, on the 24th of April 1843, 
cause and procure a meeting of the inhabitants of said town 
to be called, by virtue of a warrant containing the following 
(among other) articles: “To see if the town will appoint an 
agent or agents to defend the lawsuit against the selectmen, 
commenced in the name of Israel F. Hale, and appropriate any 
money in the treasury for the payment of the expenses of said 
suit:”? “To pass any other votes, in relation to the aforesaid 
suit in the name of Israel F. Hale, they may think proper 
when convened:” That the inhabitants of saif. «own assem- 
bled on the 8d of May 1843, being the time specified in said 
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warrant ; and that said Henry W. Cushman, in pursuance of 
the combination and conspiracy aforesaid, did then and there 
move for the passage of a certain preamble and votes, [all of 
which were set forth in the bill,] and that the following votes, 
among others, were then and there passed: “ Voted, that it 
is our deliberate opinion, in town meeting assembled, that if 
the selectmen whom we have chosen, and in the performance 
of their official duties, shall suffer any cost or expense on 
account of said suit, that it will be the duty of the town to 
refund to said selectmen the amount so paid by them, from any 
money in the treasury, not otherwise appropriated, as this and 
other towns have done in similar cases:” ‘“ Voted, that the 
treasurer of this town be directed to pay the sum of $10 to 
Grennell & Aiken, and also $10 to R. E. & H. G. Newcomb, 
for expenses already incurred in the defence of the suit of 
Israel F. Hale against the selectmen of this town:” That said ° 
votes were passed by a majority of the inhabitants of said 
town, the plaintiffs all voting against the adoption of the same ; 
and that, on the next day after the said votes, the said Cush- 
man proceeded to pay the said sums in said last vote men- 
tioned, and therein directed. 

The bill further averred, that the plaintiffs believed that said 
selectmen and said Cushman, unless prevented by this court, 
would proceed, in pursuance of their said combination and 
confederacy, to withdraw from the treasury of said town, 
amounts of money sufficient to indemnify said selectmen for 
all damages and expenses which they might be compelled to 
pay in consequence of their misfeasance in refusing, as afore- 
said, the vote of said Hale, and thus compel the persons, who 
have protested against the wrong, to share the punishment of 
those who inflicted it. Wherefore the plaintiffs prayed that 
said selectmen and said Cushman might make true answers to 
the matters aforesaid, and that said Cushman might be decreed 
to replace in the treasury of said town the amount of the 
money by him withdrawn as aforesaid, and that he might be 
restrained, by the order and injunction of the court, from pay- 
ing any other money, from the said treasury, towards defraying 
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the expenses of said suit, or any damages arising or to arise to 
said selectmen therefrom, and also that said selectmen be re- 
strained, by an order and injunction of the court, from drawing 
any order or orders on said Cushman, treasurer as aforesaid, 
for the payment of expenses or damages as aforesaid. ‘There 
was also a prayer for such other and further relief as the cir- 
cumstances of the case might seem to the court to require. 

The defendants demurred to the bill. 

Grennell & Hallett, in support of the demurrer. Towns may 
rightfully vote to pay money in aid of the defence of a suit 
brought against their selectmen. Bancroft v. Inhabitants of 
Lynnfield, 18 Pick. 566. Nelson v. Inhabitants of Milford, 7 
Pick. 18. But if this were otherwise, yet the court has no juris- 
diction of the matter of this bill. Even if the votes set forth in 
the bill were illegal, yet such votes do not show that the court 
’ has jurisdiction in equity. ‘There is no trust in the case, and 
none is set forth. ‘Town officers, as such, are not trustees, and 
the equity jurisdiction of the court extends to the enforcing 
and regulating, not of official duties, but of trusts. Rev. Sts. 
c. 81, $8, clause 2d. See Stone v. Hobart, 8 Pick. 464. 
Pratt v. Bacon, 10 Pick. 128. 

Have the court authority to enjoin the governor not to draw 
a warrant on the state treasurer, or the treasurer not to pay it, 
in case of an appropriation under a statute deemed uncon- 
stitutional? Yet the governor and state treasurer are no less 
trustees of the Commonwealth’s funds, than selectmen and 
town treasurers are of town funds. 

The St. of 1839, c. 60, gave the court jurisdiction in equity 
to restrain violations of St. 1837, c. 85, respecting the surplus 
revenue. This shows that such jurisdiction did not exist before. 
See Simmons v. Inhabitants of Hanover, 23 Pick. 192. 

The plaintiffs, if aggrieved, have ‘a plain, adequate, and com- 
plete remedy at the common law.” If an illegal tax is imposed 
and collected, each individual may maintain an action against 
the town or its officers. See Weston v. Gibbs, 23 Pick. 205. 

The stating part of the bill does not contain averments 
which show that the plaintiffs are entitled to the relief prayed 
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for. Story Eq. Pl. $$ 23, 33, 34. Wright v. Dame, 22 Pick. 
55. And if any bill will lie in this case, the town should be 
made a party to it. 

Wells & Davis, for the plaintiffs. A town cannot lawfully 
appropriate money towards an object for which it cannot law 
fully cause a tax to be assessed and collected. Hooper v. 
Emery, 2 Shepley, 378. See also 18 Pick. 568. 

Bancroft v. Lynnfield, 18 Pick. 566, cited for the defend- 
ants, does not apply to the present case. That case was de- 
cided on the ground, that it was “the duty of a town to repair 
all highways within its bounds, at the expense of the inhab- 
itants, and has power, as incident to this duty, to indemnify a 
surveyor against any liability he may incur in the bond fide 
discharge of this duty, although it may turn out that he mis- 
took his legal rights and authority.” It may often be impor- 
tant to a town to try the question as to boundaries, &c., of 
highways; and this question may as well be tried in a suit 
against a surveyor as in any other form. The town, in such 
case, has a direct interest in the question. So in Nelson v. 
Inhabitants of Milford, 7 Pick. 18, the town had received a 
direct pecuniary benefit from the compromise which its assess- 
ors made with the tax payers. But the case at bar is wholly 
different, in principle, from either of those cases; and the votes 
of the town, on which the defendants rely, do not warrant the 


_ defendants in carrying them into effect. See Dillingham v. 


Snow, 5 Mass. 547. Stetson v. Kempton, 13 Mass. 279. 
Spaulding v. Lowell, 23 Pick. 79. 

It is submitted that a town cannot legally indemnify its 
officers or agents, where it would not be liable to an action 
for their misconduct. See Anthony v. Inhabitants of Adams, 
1 Met. 287. Thayer v. Boston, 19 Pick. 516. Clearly the 
town would not have been liable for its selectmen’s refusal to 
permit Israel F’. Hale to vote. Can a town indemnify a constable 
for serving a writ on a private individual ? 

On grounds of policy, as well as of adjudged cases, these 
votes of the town should be held to be unwarranted. Assess- 
ors have been relieved from part of their common law liability, 
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by Rev. Sts. c. 7, § 44. Not so of selectmen. And unless 
the doctrine prevails, for which the plaintiffs contend, then the 
more gross the selectmen’s violation of law, and the greater 
the injury inflicted by them, and the damage recovered against 
them therefor, the more will a minority of a town suffer there- 
by; for the heavier will their tax be for indemnifying those 
who commit the injury. 

The authority of the court to grant the relief sought by the 
present bill is conferred by the Rev. Sts. c. 81, $ 5,and § 8, 
clauses 2d and 6th. By these sections, the court may issue 
writs of prohibition, and all other processes, to corporations 
and individuals, that are necessary to the furtherance of justice 
and the regular execution of the laws; and may hear and de- 
termine in equity all suits for the enforcement and regulation 
of trusts, and all other cases in which more than two parties 
have distinct rights or interests, which cannot be definitively 
decided and adjusted in one action at law. By $ 9, the court 
has also full power to issue writs of injunction. 

There is at least an implied trust in the defendants, which 
the court may compel them to execute according to law; for 
in Wright v. Dame, 22 Pick. 55, it was held that the statute 
extends to such a trust. See 2 Story on Eq. $$ 980, 1195, 
1255, 1258. 2 Shepley, 382. Gray v. Portland Bank, 3 
Mass. 379. Attorney General v. Utica Ins. Co. 2 Johns, 
Ch. 388. Verplanck v. Mercantile Ins. Co. and Scott v. De- 
peyster, 1 Edw. Ch. 84, 513. Robinson v. Smith, 3 Paige, 
232. The case of Simmons v. Inhabitants of Hanover pro- 
ceeded on the ground that the town and its officers were 
trustees. 

There are clearly more than two parties in this case, Whose 
rights cannot be adjusted in a single suit at law. See Vose 
v. Grant, 15 Mass. 522. Spear v. Grant, 16 Mass. 15. Wood 
v. Dummer, 3 Mason, 308. Harris v. First Parish in Dor- 
chester, 23 Pick. 1138. 

The town should not be a party to the bill, because the 
plaintiffs would thereby be made responsible, as tax payers in 
the town, for the expenses of obtaining their remedy for the 
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illegal acts of the town. See Wordsworth on Joint Stock Com- 
panies, 291. Esher v. Ellis, 3 Pick. 326. Society in Rayn- 
ham v. Trustees, §&c. 23 Pick. 153, 154. Blain v. Agar, 1 
Simons, 37, and 2 Simons, 289. Angell & Ames on Corp. 
(2d ed.) 252. 

There is no common law action that will give the plaintiffs 
redress, either jointly or severally. 

By tHe Courr. We are of opinion that the court has no 
jurisdiction in equity in the present case, and that the demurrer _ 
is well sustained. The plaintiffs are inhabitants of Bernardston, 
and they seek to obtain, by a decree in equity, an injunction to 
prohibit and restrain the defendants, being the selectmen and 
treasurer of the town, from paying money and otherwise carry- 
ing into effect the votes of the town. Even if the town were 
made a party, we think the result would be the same. The bill 
sets forth no trust in which the complainants have an interest. 

Nor is the case within the provision of the Rev. Sts. c. 81, 
§$ 8, clause 6th, which authorizes a proceeding in equity where 
there are more than two parties, having distinct rights and in- 
- terests, which cannot be definitively decided and adjusted in one 
action at common law. That is manifestly designed to meet a 
case where a judgment between two parties would leave a con- 
troverted claim between one or the other of them with a third 
person not bound by the judgment. ‘The present bears no re- 
semblance to such a case. 

Judgment, on the demurrer, for the defendants. 


Ricuarpson Haut vs. Watrer Bett, Jr. 


Where the holder of a second mortgage brings a real action to recover from a stranger 
possession of the mortgaged premises, the tenant cannot defend by giving in evi 
dence the assignment of the first mortgage to him, after action brought. 


Tuts was a writ of entry, sued out on the 27th of July 
1840, to recover possession of a tract of land in Colerain. 
The demandant counted on a mortgage deed of the demanded 
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premises, made to him by Thomas Whitmore, dated July 3d, 
1840, to secure payment of a debt which was due to the 
demandant from said Whitmore before May 19th 1840. At 
the November term, 1841, of the court of common pleas, held 
in the county of Franklin, the tenant pleaded the general issue, 
and filed a notice that he should offer in evidence, in his 
defence, a mortgage deed of the demanded premises, made by 
said Whitmore to Edward King, dated November 7th 1834, 
and an assignment of said mortgage to the tenant by said King, 
executed on the 27th of February 1841. 

The trial was had at the August term, 1843, of said court, 
before Cummins, J. After the demandant had given in evi- 
dence the deed on which he counted, the tenant introduced a 
deed of quitclaim of the demanded premises made to him by 
said Whitmore before the date of the deed counted on by the 
demandant, viz., on the 19th of May 1840. He also offered in 
evidence the mortgage and assignment mentioned in his notice 
of defence. The demandant objected to the reception in evi- 
dence of said mortgage and assignment, on the ground that 
they would show a title acquired by the tenant after the com- 
mencement of the present action, and because said assign- 
ment was not registered. ‘The demandant also alleged that 
the other deed made to the tenant by said Whitmore, on 
the 19th of May 1840, was fraudulent as to the creditors of 
Whitmore. 

It was proved that the abovementioned Edward King, on 
the 24th of July 1840, sued out a writ of entry against the 
tenant, on the aforesaid mortgage made to him by said Whit- 
more, for condition broken, and that said action was pending 
until the tenant procured the aforesaid assignment on the 27th 
of February 1841. 

The judge refused to receive in evidence the said mortgage 
deed to King, and the assignment thereof to the tenant, and 
instructed the jury to find a verdict for the demandant, if they 
were satisfied that the other deed, viz., that of May 19th 1840, 
_ under which the tenant claimed title, was fraudulent as to the 
creditors of Whitmore. The jury found a verdict for the de-— 
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mandant, and the tenant alleged exceptions to the ruling and 
instruction of the judge. 

Aiken, for the tenant. 

Wells & Davis, for the demandant. 

Dewey, J. It was not competent for the tenant to set up a 
title under the deed of mortgage to Edward King, which had 
been assigned to the tenant after the institution of the present 
suit. Independently. of any other objection, it was a sufficient 
eround for rejecting the evidence offered to show such title, 
that it had been acquired after action brought. Andrews v. 
Hooper, 13 Mass. 472. Parlin v. Haynes, 5 Greenl. 178. 
It is no sufficient answer to this, that to reject this evidence 
will only lead to circuity of action, as the tenant has now a 
title which will avail him in a new action, and entitle him to 
the possession of the demanded premises. The doctrine of 
rebutter is one of equity, and to be applied where it will do 
justice to the parties; but it is quite obvious, that to allow a 
tenant, who holds without right at the time of the commence- 
ment of a suit, to avoid liability to pay costs, and acquire the 
right to tax costs, as the prevailing party, by the acquisition of 
an independent title pending the litigation, might work great 
injustice. Such evidence, it is believed, has been uniformly 
rejected. 

Exceptions overruled. 


CommonweattTu vs. Reusen Fisuer, Jr. 


Where a mill owner, who has-a grant of a right to flow certain lands, suffers his mill 
and dam to go to decay, and ceases to flow the land, and a highway is then made 
across the Jand, he cannot, by afterwards granting his mill privilege and right to flow, 
authorize his grantee to overflow such highway by means of a new mill dam on the 
site of the old one; and his grantee, if he so overflow the highway, is punishable 
for a nuisance. 


Ar the last November term of the court of common pleas in 
the county of Franklin, the defendant was found guilty on an 
indictment for a nuisance in a highway in the town of Warwick, 
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alleged to have been caused by his erecting a dam across a— 
stream of water, whereby said highway was overflowed and ob- 
structed, from the Ist of November 1841 until August 1842. 

The question, whether the defendant was rightly convicted, 
was submitted to the court on the following report of the evi- 
dence given at the trial: 

“The highway in question was located and established on the 
petition of Samuel Moore and others, in 1829, and accepted py 
the county commissioners, in March 1831. The said petition- 
‘ers prayed that said way might be laid out at their expense ; 
and the record shows that some of the petitioners, among whom 
was the said Samuel Moore, relinquished all claim to damages 
on account of the laying out of said highway, which was laid in 
part across his land. 

‘“‘In 1837, a petition was presented to the county commission- 
ers for alterations and specific repairs between certain termini 
in said highway, including that part thereof which crossed the 
land of said Moore, and also the part alleged to be overflowed 
by the defendant. Said commissioners, after due proceedings 
had, adjudged some alterations and specific repairs; but none 
in that part of said way alleged to be so overflowed: And they 
adjudged that said Moore sustained no damages by said altera- 
tions and repairs; he being thereby benefitted as much as in- 
jured in his property. 

“It was proved or admitted, that the defendant erected said 
dam, together with a mill, in the autumn of 1841, and over- 
flowed said highway in November 1841. And the defendant 
proved that there was formerly a dam, on the site of his present 
dam, and that said former dam was used to work a mill, which 
stood where his present mill stands, until the year 1817 or 1818, 
when it ceased to be used, and went down; but the old dam 
remained standing for some years after, in a broken and de- 
cayed state, and continued to flow the meadows above in times 
of high water. The old dam was higher than the present one, 
and flowed the spot where the said highway is now flowed. 

«The defendant introduced the following deeds: 1. A deed, 
dated December 10th 1799, from Nathaniel W. Williams and 
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Dudlev Williams to Jonathan Moore, conveying one third of a 
mill privilege, (the same now occupied by the defendant,) on 
which the dam in question was erected; which deed conveyed, 
i express terms, the right of flowing the meadow above the 
dam, from October 20th to May. Ist, each year. 2. A deed 
from Jonathan Blake, Jr., administrator of Jonathan Moore, 
dated November 3d 1828, conveying three and a half acres, 
(proved to be half of the privilege belonging to the defendant,) 
together with all the privilege of flowing the meadows above 
said land, that said Jonathan Moore received by his deed from 
Nathaniel W. and Dudley Williams. 3. A deed, dated August 
23d 1804, of Samuel Williams to Mark Moore, conveying a 
tract of land in Warwick, together with ‘ one half of a saw mill 
and one half of the privilege of a stream of water and dam 
across said stream, with all the privileges,’ &c.; which were 
proved to be one half of the privilege in question, above men- 
tioned. 4. A deed from Samuel Moore, son and heir of said 
Mark Moore, to the defendant, dated August 7th 1841, con- 
veying seven acres of land, (proved to be the mill privilege in 
question,) with all the right to flow other lands, that the grantor 
ever had or possessed. 5. A deed, dated November 29th 1828, 
from Moses Ellis to David Goddard, conveying land which was 
proved to contain part of the land flowed by the defendant’s 


dam. And it was proved that the part of said highway flowed 


by said dam, as alleged in the indictment, lies within the tract 


_ conveyed by this deed. In this deed, the right of flowing the 


part of said land in question is mentioned and reserved. 6. A 
deed from Dudley Williams to William Symonds, dated No- 
vember 25th 1799, and a deed from Dudley Williams to Henry 
Leland, dated January 21st 1804, both conveying (as was 
proved) parts of the land flowed by said dam, and both men- 
tioning and reserving the right of flowing. 

“Samuel Moore, the defendant’s grantor, was the same per- 
son who was one of the petitioners for the highway, as afore- 
said; and Mark Moore, father of said Samuel Moore, and from 
whom said Samuel inherited the privilege in question, died in 
the spring of the year 1832.” 
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Alvord, for the defendant. .The right to flow, so far as it 
was proved that the defendant had flowed, was acquired by 
grant ; and a servitude by grant is not lost by non-user, but only 
by adverse possession. Arnold v. Stevens, 24 Pick. 106. White 
v. Crawford, 10 Mass. 183.. It will be argued that the facts 
show an abandonment, within the decision in French v. Brain-~ 
tree Manuf. Co. 23 Pick. 216. But that was a case on the 
statute concerning mills, and is not applicable. 

The defendant’s right to flow was a property which could 
not be taken for public use, without compensation. Perley v. 
Chandler, 6 Mass. 458. Rowe v. Granite Bridge Corporation, 
21 Pick. 348. 10U.S. Digest, Constitutional Law, 1388 & seq. 

The case of Commonwealth v. Stevens, 10 Pick. 247, is ma- 
terially different from the present, as the road, in that case, 
was made more than fifty years before any dam was erected. 

Aiken, for the Commonwealth. As the mill privilege went 
down in 1817 or 1818, and Samuel Moore, twelve years after- 
wards, petitioned for a road over the land that used to be 
flowed, and made no claim for damages, and the defendant’s 
title commenced in 1841, there is a clear case of abandonment. 
See 23 Pick. 221.. Mark Moore probably had a good claim to 
damages, when the road was laid out. And he either waived 
or received them, or, by his neglect, he and his heirs and assigns 
are barred, and the defendant is estopped, as against the Com- 
monwealth. 

Davis replied. 

Hvussarp, J. This is an indictment for a nuisance in a 
highway in the town of Warwick, occasioned by the act of the 
defendant, in erecting a dam across a stream of water, in con- 
sequence of which the highway was overflowed. 

The defendant justifies the act complained of, because there 
existed a right to overflow the land, prior to the laying out of 
the way. That such a right once existed is not denied ; but it 
appears that, at the time of laying out the way, the dam, for- 
merly erected to raise the head of water, had gone to decay, 
and there was then no flowing of the land taken for the road. 
The laying out of the highway, in the manner in which it was 
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laid out, was therefore a legal act, as no watercourse was pent 
up ; and the party then enjoying the right to flow was entitled 
to compensation in damages, for the injury sustained by him, 
provided he preferred his claim within twelve months. And 
we must presume he either recovered his damages or waived 
them, or otherwise lost his right to claim them, by his own 
neglect. Ellis v. Welch, 6 Mass. 251. Goddard v. City of 
Boston, 20 Pick. 407. When, therefore, the defendant pur- 
chased the estate in 1841, the town or county had previously 
acquired an easement over the land, by the laying out and 
maintenance of the highway. Now, there cannot be two 
adverse easements existing at the same time, the enjoyment of 
one of which will interrupt or destroy the other; but one of 
them must necessarily be suspended or defeated; and_ that 
which is prior in time is better in right... And hera, owing to 
the neglect of former owners, the public had acquired a right 
prior to the defendant. Whatever his rights might be, as 
against surrounding proprietors, if the road was discontinued, 
yet while it remains, the act of the defendant is a violation 
of the easement, and is a nuisance which cannot be justified. 
Perley v. Chandler, 6 Mass. 456. Commonwealth v. Stevens, 10 
Pick. 247. | 

It is not necessary, therefore, to inquire into the fact whether 
the right to overflow this land had been abandoned by former 
proprietors, as alleged by the counsel for the government ; 
though such rights may be abandoned; £rench v. Braintree 
Manuf. Co. 23 Pick. 216; Fitch v. Stevens, 4 Met. 428; nor 
whether the right of the defendant, if it exists, was acquired 
by grant or prescription; the fact being of no importance in this 
case, as the government has, in the exercise of the right to 
take private property for public uses, acquired an easement 
over the premises, which the defendant cannot lawfully disturb. 
The verdict against the defendant was therefore right, and sen- 


tence must follow it. 
37 * 
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Racuet Arxkins vs. Ina Yeomans. 


‘ _ - 

If a demandant in a writ of dower dies after she recovers judgment for her dower, but 

before dower is set out to her, the action dies with her, and judgment for damages 
for the detention of dower cannot be rendered as of a former term. 


Writ or power. The demandant had judgment for her 
dower, at the last May term in Hampden, and the parties 
thereupon made the following agreement: ‘In this case it is 
agreed, that E. Bates, A. Collins, and P. Boies, Esqrs., shall be 
appointed commissioners, to set out the demandant’s dower in 
the land demanded, and also to assess damages for the deten- 
tion thereof; and if either party request it, to report a statement 
of facts to be submitted to the court for adjudication.” The 
action wag continued, and the demandant died in the vaca- 
tion. It was now moved, in behalf of her administrator, 
that judgment for damages and costs should be entered nunc 
pro tune. 

By tue Courr. The action died with the demandant, and 
judgment for damages cannot now be rendered as of the last 
term. (See 1 Roscoe on Real Actions, 312. Park on Dow- 
er, 309. Mordant v. Thorold, Carth. 1838: 1 Salk. 252: 1 
Show. 97. 1 Roper Husb. & Wife, 437.) 

W. G. Bates, for the demandant. 

W. Blair, for the tenant. 
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Grorce B. Suater & another vs. Dexter Rawson. 


Where a party enters on woodland, claiming title, and cuts wood, and does other 
acts thereon, as owner, and no other person enters into possession, or disputes his 
title, he thereby becomes seized of the land, as against every one but the true owner, 
though his acts do not constitute a disseizin of such owner; and if he conveys the 
land by deed, his possessory title passes to his grantee, and the covenant of warranty, 
in such deed, runs with the land, and he is answerable thereon to his grantee’s as- 
signee, who is ousted by the true owner. 


Tuis was an action of covenant broken, to recover damages 
for breach of a covenant of warranty contained in a deed made 
by the defendant to Samuel Slater and John Tyson, dated 
March 5th 1821, and purporting to convey to them one hun-. 
dred and thirty acres and seventeen rods, more or less, of land 
in Oxford Gore, now a part of the town of Webster. 

Wilde, J., before whom the trial was had, reported the case, 
as follows: The plaintiffs claimed title to the land, as assignees 
of said Slater & Tyson. Tyson devised his portion thereof to 


440 WORCESTER. 


Slater & another v. Rawson. 


Ebenezer and Susan Collins, who conveyed the same to said 
Slater, in 1832, and he devised the whole thereof to the plain- 
tiffs and John Slater, and said John conveyed his portion to the 
plaintiffs. 

The plaintiffs introduced said deed to S. Slater and J. Tyson, 
for the purpose of sustaining their action. This deed described 
the land by boundaries and lengths of line, as set forth at large 
in 1 Met. 450, 451. 

To prove that the defendant was seized of said land, when he 
made said deed, and also the seizin of the intermediate grantors 
and devisors, under whom the plaintiffs claimed, and that the 
plaintiffs were ousted of twenty two acres thereof by Elisha Ja- 
cobs, who claimed under a better title, they introduced the testi- 
mony of several witnesses, and also a deed from Joseph Russell and 
others to John Rawson, in 1772, and a deed from John Rawson 
to Joseph Rawson, father of the defendant, dated September 
10th 1785; alsoa plan of the premises and other adjoining lots. 
From these papers and witnesses it appeared, that the premises 
were part of a tract of woodland, extending several miles, and 
that they had never been fenced: That in 1807, the defendant’s 
father pointed out to a witness the line between the disputed 
premises and an adjoining lot, called the Day lot, as the boun- 
dary of his land, and also pointed out to the same witness 
where his land was, as he and the witness went across the lot 
adjoining the Day lot: That the defendant’s father cut hoop 
poles on the twenty two acres from which the plaintiffs alleged 
that they had been ousted, and in 1807 claimed the land as his 
own: ‘That the defendant often told said witness, that he was 
in possession of said land, and had likewise told him of cutting 
hoop poles upon it, many years ago; that the witness saw the 
poles, many years ago, which the defendant said he cut there; 
and that this was before the defendant made his deed to Slater 
& Tyson: That another witness purchased of the defendant, 
in 1817, part or all of the white oak timber on the Tyson lot, 
including the twenty two acres, amounting to $40 in value, 
and cut it off; part of it being cut on the twenty two acres, as 
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the defendant stated to him: That the defendant’s father 
claimed to own the premises in dispute, forty years ago; his 
farm, which the defendant owned, adjoining the T'yson lot. 

Ezekiel Davis, eighty eight years. old, testified that ever since 
he was twelve years old, he had known the Thompson farm, 
the east line of which was the west line of a lot, called the 
Sevey lot, which was claimed by Amos Waters, as embracing 
the twenty two acres in dispute. 

Reuben Waters testified that he had long known the Sevey 
lot, and was present at a survey of it, when it was conveyed to 
his brother, Amos Waters ; and that one of the selectmen of 
Sutton was present at the survey. 

Elisha Jacobs testified that before he took from Amos Waters 
the deed (hereafter mentioned) of the Sevey lot, he and said 
Waters went upon the lot; that they spent the greater part of 
a day in going round the land; and that he knew of no dispute 
as to the title, until June 1839. 

The title, under which said Jacobs entered and ousted the 
plaintiffs, was derived as follows: John Rawson, in 1782, 
conveyed by deed to William Sears, in which deed the Sevey 
lot was described by courses and boundaries, “so as to include 
one hundred and fifty acres.” (See the description, 1 Met. 451, 
452.) In 1786, Sears conveyed the same to one Fitts, who 
conveyed it, in 1796, to Sevey, who built and occupied a house 
upon the lot, and cultivated a part of it. Sevey conveyed the 
same lot to the town of Sutton, in 1807. Said town con- 
veyed it to Amos Waters, in 1807, and Waters to Elisha Ja- 
cobs, on the 21st of February 1822. 

The defendant, in opening, placed his defence on three 
erounds. 1. That the description of the Sevey lot did not 
embrace the twenty two acres in question. 2. That if it did, 
the defendant’s own possession, and that of his father, of the 
premises, prior to his (the defendant’s) conveyance to Slater 
& Tyson, gave him a good title to the premises; so that, the 
plaintiffs had yielded to an insufficient title on the part of 
Jacobs, and therefore they had no claim against the defendant, 
on his covenant of warranty. 3. That if the defendant’s title, 
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at the time of his conveyance to Slater & Tyson, was not 
valid, by deed or possession as above, he was not then seized 
of the land in controversy, and consequently the plaintiffs could 
not maintain this action, as assignees of the covenant o. 
warranty. 

Upon the first of the above points, viz. that of boundaries, 
the defendant introduced evidence; and the jury found as 
hereinafter stated. Upon the subject of the defendant’s contin- 
ued possession, and that of his father, the defendant introduced 
evidence to show that, forty six years ago, his father sold tim- 
ber, which was cut from the east end of said lot, and that, one 
year earlier, he built a house, and got the timber therefor from 
the same lot; cutting logs as far east as the lot extended: And 
that the defendant, after the death of his father, sold $80 worth 
of hoop poles from the Tyson lot. 

The judge intimated an opinion, that acts like these, being 
mere acts of trespass upon unenclosed wild land, would not 
operate as such a disseizin of the rightful owner and con- 
tinued possession of the premises, as to deprive him of his 
title to the estate; and he proposed to rule, that the acts 
of the defendant, in cutting hoop poles or timber, upon the 
premises, and claiming them as his own, would constitute such 
a seizin on his part, that he would be liable under his covenant 
of warranty to the plaintiffs, if they had been ousted by Jacobs, 
by an elder and better title. The case was thereupon submit- 
ted to the jury, upon the question whether the twenty two acres 
in dispute were embraced in the aforesaid deed to William 
Sears, in 1782. The jury found a verdict for the plaintiffs, 
and assessed damages. Thereupon the case was saved for the 
consideration of the whole court, whether the plaintiffs were 
entitled to maintain the present action. Judgment on the ver- 
dict, or a nonsuit, to be entered, according to the opinion of 
the court on this report of the case. 

The argument was had at October term 1841. 

Merrick & Washburn, for the defendant. 

C. Allen & Bacon, for the plaintiffs. 

Wioe, J. Ata former hearing of this cause, (1 Met. 450,) 
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i. was decided that this action could not be maintained for a 
breach of the covenant of warranty in the deed of conveyance 
from the defendant to Slater & Tyson, from whom the plain- 
tiffs derive their title as assignees ; because, on the facts then re- 
ported, it appeared that the defendant was never seized of the 
premises described in the said deed, and consequently no estate 
passed thereby, and that the covenant of warranty did not 
attach to the land and run with it. On the new trial since had, 
the plaintiffs intraduced evidence to prove that the defendant 
was in fact seized and possessed of the premises, and that his - 
title passed to his said grantees. It was proved that Joseph 
Rawson, the father of the defendant, claimed the disputed land 
during his life; that he sold timber, and got timber to build a 
house for himself, from the same land, and cut hoop poles 
therefrom. It was also proved that the defendant, after the 
death of his father in 1811, continued the same claim, under a _ 
devise to him ; that in 1827 he sold all the white oak timber on 
the Tyson lot, including the twenty two acres in dispute ; and 
that, during all this time, and until the time when he conveyed 
- to Slater & Tyson, no other person had any actual possession 
of the premises in dispute, or made any claim thereto. It 
therefore clearly appears, by the evidence, that the defendant, 
at the time of his conveyance to Slater & Tyson, had the ac- 
tual possession of the premises, and that he had a valid title 
against all the world, except the true owner of the Jacobs lot. 
If any other person had entered on the land in dispute, he might 
have maintained trespass against him; orif he had been ousted, 
he might have maintained a writ of entry. 

But the defendant’s counsel contend, that although he had 
possession of the land in dispute, yet he had not such a posses- 
sion as would amount to a disseizin of Jacobs, who afterwards 
entered on the premises and ousted the plaintiffs ; and therefore 
that the defendant was never actually seized of the land in dis- 
pute, and that no title thereto passed by his deed to the grantees ; 
so that the covenant of warranty could not run with the land 
and pass to their assignees. 

It is said by Chief Justice Parsons, B Mass. 219,) that “a- 
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though there may be a concurrent possession, there cannot be a 
concurrent seizin of lands.” However this may be, according 
to the doctrine of the ancient feudal law, it is not supported by 
modern decisions, and is not applicable to our tenures, except 
in a qualified and limited sense. It is true that two adverse 
parties cannot both be seized of the same land at the same 
time. But if A. enters on the land of B., without ousting him, 
or doing some act equivalent to an ouster, he will not thereby 
acquire a seizin as against B., unless B. elects te consider himself 
disseized ; but A.’s possession would constitute a legal seizin 
against any one who might enter upon him and oust him with- 
out right; and he might maintain a writ of entry against the 
wrong doer, declaring on his own seizin, and a disseizin by the 
tenant. 
According to the modern authorities, there seems to be no 
. legal difference between the words seizin and possession, al~ 
though there is a difference between the words dissetzin and 
dispossession ; the former meaning an estate gained by wrong 
and injury, whereas the latter may be by right or by wrong; 
the former denoting an ouster of the disseizee, or some act . 
equivalent to it, whereas by the latter no such act is implied. 
Co. Lit. 153 6. 181a, 1 Bur. 108, 111. Matheson vy. Trot, 
1 Leon. 209. Smith v. Burtis, 6 Johns. 217. Lord Coke. 
says seizin signifies, in the common law, possession. Co. Lit. 
153 a. Seizin, according to Com. Dig. Seisin, A. 1, imports 
the having possession of an estate of freehold or inheritance in 
lands or tenements. See 6 Johns. 206, and cases there cited. 
It is not necessary, however, in the present case, to decide 
the question whether there is any legal distinction between the 
words sezzin and possession; for if the defendant was in pos- 
session when he conveyed to Slater & Tyson, claiming to 
hold the whole land conveyed, he had a good right to convey 
his title, whatever it was. His estate passed, by his deed, to 
the grantees, and all his covenants were binding. This princi- 
ple is fully sustained in the case of Bearce v. Jackson, 4 Mass. 
408. The court there say, “it is very clear that the defend- 
ant’s intestate, being in possession, claiming a fee simple in the 
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land, was able to convey.” And it was also decided that such 
a possession and claim constituted a legal seizin. This decision 
is in conformity with the construction given to the covenants 
of seizin and right to convey, which have been held to be 
synonymous, because the same fact, viz., the seizin of the gran- 
tor, will support both covenants ; and it is very clear that a 
person in possession of land or other property, claiming a title, 
may convey it; and his title, whatever it may be, will pass, to 
his grantee. In some cases, however, the covenants of seizin 
and right to convey do not stand on the same footing; for if a— 
grantor covenants that he is seized in fee, when he has only an 
estate for years, he would have good right to convey, and his 
estate would pass to his grantee; so that the covenant of war- 
ranty would run with the land, although the covenant of seizin 
had been broken. So it is universally true, that a party in 
possession of land, claiming title, may make a legal conveyance, . 
and his title by possession will pass to his grantee. Actual 
possession of property gives a good title against a stranger 
having no title. 

But it is objected, that the defendant never had any legal 
possession of the land in question, because, as his possession 
did not amount to a disseizin, the constructive possession still 
continued in Jacobs, who had the legal title. This is true, as 
between the defendant and Jacobs; for if there is a tortious 
possession, not amounting to a disseizin, the constructive pos- 
session, as between the tortfeasor and the party having the 
legal title, is considered as continuing in him who has the right. 
But the tortfeasor may, nevertheless, well maintain an action of 
trespass or a writ of entry against a stranger without title, for 
a trespass or a disturbance of his actual possession ; and the 
defendant in such an action cannot defend on the ground that 
the plaintiff’s possession was the possession of the true owner. 
A party may have a possession which is legal and valid against 
one party, and not against another. A tenant at will may 
maintain trespass against a stranger, although his possession 
is the constructive possession of his lessor. In an action of 
trespass quare clausum fregit, the defendant can never plead soil 
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and freehold in a third person, without alleging a license from 
him; because a party, having actual possession, but not the 
right of possession, has a good title against a party having none. 

In Harker v. Birkbeck, 3 Bur. 1556, the plaintiffs had pos- 
session under a third person, by virtue of an agreement not 
stamped, and which, therefore, conveyed no title; and it was 
held that the plaintiffs, having possession, might maintain tres- 
pass against any one having no right. Upon the same principle, 
it has been frequently decided, that a mere intruder cannot pro- 
tect himself in his possession, by setting up an outstanding title 
in a stranger. On this ground it was held in Jackson v. Harder, 
4 Johns. 202, that a person, having had possession of land for 
eight or ten years, was entitled to recover possession against a 
mere intruder. And in Jackson v. Hazen, 2 Johns. 22, the 
plaintiff recovered judgment in ejectment, on a mere possessory 
title of three years’ continuance, on the ground that a naked 
prior possession is a sufficient title against a mere intruder. In 
Lund v. Parker, 3 N. Hamp. 50, Chief Justice Richardson 
says, ‘“‘ there is no doubt, that possession of land without title, 
or color of title, is sufficient evidence of a seizin, in the pos- 
sessor, to entitle him to hold the land against every person, 
who can show no better evidence of title.” And this princi- 
ple is well established in this Commonwealth. In Newhall v. 
Wheeler, 7 Mass. 189, it was held that actual possession was 
prima facie evidence of a legal seizin; and that a stranger 
should not be permitted to control this evidence, by proving 
the existence of a trust estate. In Cutts v. Spring, 15 Mass. 
137, it was decided that a grantee of land from the Common- 
wealth, who had taken possession of more land than he was 
entitled to hold under his grant, had a right to maintain tres- 
pass against a stranger who entered without right. The court 
there say, “it is wholly immaterial to the defendants, whether 
the location covered more land than the terms of the grant 
would warrant. The plaintiffs were seized as well as possessed, 
in regard to every one but the Commonwealth ; who might, or 
might not, reclaim part of the land located, as not conveyed.” 
In Cook v. Rider, 16 Pick. 186, it appeared that the plaintiff had 
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no title to the locus, except by entry on a vacant lot, incapable 
of cultivation, and by driving down stakes around the exterior 
lines of the lot, and by erecting salt works on a portion of the 
land. And it was held that the plaintiff had a sufficient pos- 
session to maintain trespass against a stranger, who entered 
without right. But such a possession manifestly was not a 
disseizin of the true owner. The same principle is laid down 
in. Spurr v. Bartholomew, 2 Met. 485, 486. So in a case de- 
cided in 1838 or 1839, Jackson v. Worcester Rail Road, (not 
reported,) it was held that the demandant was entitled to re- 
cover the premises on his title by possession, although the 
possession was not such as would constitute a disseizin of the 
true owner. After this decision, the tenants, on a motion for 
a new trial, proved that they had derived a title to a portion of 
the demanded premises from the true owner, and as to that 
portion it was finally decided that the demandant had acquired 
no title by disseizin, and could not maintain his action. 

According to these authorities, we think the evidence, which 
is reported, clearly proves that the defendant had acquired, by 
possession and occupation, a legal, although not an indefeasible, 
title to the land in question. He was lawfully seized and _pos- 
sessed of it, against all the world, Jacobs only excepted. His 
title, therefore, by his grant, passed to his grantees, and from 
them, by intermediate conveyances, to the plaintiffs, with the 
covenant of warranty annexed; and for the breach of that 
covenant the plaintiffs are well entitled to damages. The de- 
fendant cannot set up, in defence, a constructive seizin or pos- 
session in a stranger. Such a defence has no foundation in 
law or in justice, and cannot be maintained. 

Judgment on the verdict. 
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After a parish had accepted a parol gift of a tract of land for the site of a meeting- 
house, and had erected such house thereon, and sold the pews, in the usual manner, 
to individuals, and done other acts indicating that the control of the house was in 
the parish at large, the heirs at law of the donor of the land conveyed the same 
to the deacons of the church connected with the parish, upon the trust and condition 
that they, and their successors in office, should permit the proprietors of the pews in 
the meeting-house then erected, or that might thereafter be erected, on said land, 
forever to occupy, hold, use and enjoy said land, and the meeting-house then thereon, 
or that might be thereafter built thereon, for the purpose of maintaining public wor- 
ship in said house, and for all religious and parochial uses and occasions, and for all 
usual purposes, or purposes deemed proper by the proprietors of said pews. Held, 
that this conveyance did not confer on the proprietors of pews the right of electing 
the minister who should officiate in the meeting-house, but that such right was left 
in the parish at large. 

The provisions of the Rey. Sts. c. 20, §§ 26-28, as well as the provisions of § 17, apply 
to a parish that has once been legally organized, but which, for the want of officers, 
or any other cause, is unable to assemble in the usual manner. Therefore, where a 
meeting of such parish, whose assessors had not been sworn, was called and conducted 
in the manner prescribed by §§ 26-28, and a parish committee was chosen at such 
meeting, it was held that they were the legal committee, and that another committee, 
afterwards chosen at a meeting called according to the provisions of § 17, had no 
legal authority. 


In a bill in equity, it was set forth that, on the 28th of 
March 1832, Mary Putnam and others, by their deed of that 
date, conveyed to the plaintiffs a parcel of land in Lunenburg, 
to have and to hold the same to them, “in their capacity of 
deacons of the church belonging to the first congregational soci- 
ety in said town of Lunenburg, and their successors in said 
office, to their use and behoof forever, upon the following trusts 
and conditions; viz. upon the trust and confidence that they, 
the said deacons, as aforesaid, and their successors in said 
office, shall permit the proprietors or owners of the pews in 
the house of public worship now erected on said premises, 
or that may be hereafter erected thereon, forever to occupy, 
hold, use and enjoy the tract of land hereby conveyed, and the 
house of public worship that now stands thereon, or that may 
hereafter be built on said premises, for the purpose of maintain- 
ing the stated public worship of God in said meeting-house, 
and for all such religious and parochial uses and occasions, and 
for all such purposes as are usual, or may be deemed proper 
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by the proprietors of said pews:” That the’ plaintiffs, ever 
since the making of said deed, have been and still are deacons 
of said church; that the meeting-house, which was then stand- 
ing on said premises, is now standing thereon ; that the whole 
number of pews therein, belonging to individual proprietors or 
owners thereof, [named,] was seventy two, at the time of the 
injury hereinafter set forth: That on the 12th of April 1840, 
and long before, and ever since, there was and isa religious soci- 
ety in said Lunenburg, known as the first congregational society 
in Lunenburg, of the church of which the plaintiffs then were 
and still are deacons, and of which W. Brown, P. S. Kim- 
ball and J. Howard then were and still are a committee, duly 
chosen to take care of the property, and manage the prudential 
affairs of said parish: That said religious society, together with 
the major part of the proprietors or owners of said pews, then 
and on divers days before and since, being Lord’s days, were 
desirous of occupying said meeting-house, for the purposes 
of public religious worship, and had employed for that purpose 
a minister of the gospel, [named,] duly ordained, &c. to preach 
and officiate, as such minister, to said society ; and that the 
plaintiffs and said proprietors of pews were then and _ there 
desirous that said house should be used by the major part of 
said proprietors and said society, for the purposes aforesaid : 
That then and ever since, certain of said pew owners, and 
other individuals, have claimed and pretended to be members 
of said society, and to have acted as such in the election of 
certain officers thereof, and that S. Holman, L. Goodridge and 
S. Boutelle, then and ever since have claimed, and still claim 
and pretend to have been chosen as a committee of said society, 
to take charge of the meceting-house aforesaid, and did, on 
divers days since, being Lord’s days, without the direction or 
permission, and against the wishes of the plaintiffs, shut up said 
house, and prevent the minister aforesaid from entering or 
officiating therein, as minister, and thereby prevented said soci- 
ety and said major part of said pew holders from occupying or 
enjoying said house for the purposes of public worship: That 
neither said S. Holman nor said L. Goodridge was then an 
VOL. VI. 38 * 
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owner or proprietor of pews or a pew in said house, nor were 
they and said S. Boutelle (as the plaintiffs believe) a committee 
of said society ; nor did the persons, by whom they were chosen 
such, constitute said society, nor were they by law authorized to 
act as such. ; 

Wherefore the plaintiffs, averring that they were not advised 
how to execute the trust created by the said deed of Mary Put- 
nam and others, and that the proprietors of said pews were 
numerous, and so far tenants in common of said house, that no 
plain, adequate and complete remedy at law existed for them, 
prayed for a hearing in equity, and for general relief. 

The answer of the defendants averred that the plaintiffs were 
not deacons of said church, at the time of exhibiting their bill, or 
on the 12th of April 1840, or for a long time before or since, 
and that they were not, as deacons or trustees, interested in 
said house or other real estate mentioned in their bill, and had 
no legal or equitable control thereof; because two of the plain- 
tiffs, on the 9th of March 1833, and the other two, on the 29th 
of November 1833, withdrew from said society, and ceased to 
be members thereof, and gave due legal notice, to that effect, to 
the clerk of said society ; and then and thereupon three of the 
plaintiffs joined themselves to, and became members of another 
religious society in said Lunenburg, and the other plaintiff joined 
himself to, and became a member of a religious society in Fitch- 


burg ; whereby they ceased to be members and deacons of the © 


church aforesaid: That the remaining members of said church, 
in consequence of the withdrawing of the plaintiffs from said 
society and church, and ceasing to be members and deacons 


thereof, and to perform the duties of said office of deacons, 


did, on the 4th of November 1839, at a regular meeting of said 
members, convened for that purpose, elect two other persons, 
regular members, deacons of said church, in place and stead of 
the plaintiffs, and that said two persons were deacons, at the 
time of the grievances mentioned in the plaintiffs’ bill, and 
long before and ever since, and, as successors of the plaintiffs 
in said office, the ‘only persons interested, as trustees, in 
said house or other real estate: That there has been, ever 


OCTOBER TERM 1843. 451 


Wood & others v. Cushing & others. 


since the incorporation of said town of Lunenburg, a religious 
society, duly organized asa corporation, which, since the forma- 
tion of other religious societies in said town, has been known 
and recognized as the first congregational society in said Lunen- 
burg ; that said society, as such, erected said meeting-house in 
1830; that by a vote of said society, the pews in said house 
were sold in 1831, and the defendants, being members of said 
society, purchased pews in said house, and took deeds thereof, 
conformably to said vote, which deeds were given to the respec- 
tive purchasers, in the name and behalf of said society ; and 
the defendants then had reason to believe, and did suppose, 
that said house was to be occupied for public religious worship, 
and for all common and ordinary religious and parochial uses 
and occasions, under the directions and in conformity to the 
wishes of said first congregational society or parish: That from 
the time of the erection of said house, till 1840, said society or 
parish, by their officers legally chosen, have taken charge of 
said house, and occupied it for purposes of public religious wor 
ship, peaceably and without obstruction: That there is another 
religious society in said Lunenburg, established in 1835, known 
as the first evangelical congregational society in Lunenburg ; 
that the minister mentioned in the plaintiffs’ bill is, and for 
several years last past has been, minister thereof; that the 
members thereof, with their said minister, being desirous of a 
more commodious place for public worship, than that which 
they previously occupied, and said first congregational society, 
~not having a regular ordained minister settled over them, and 
not having occasion to occupy their said house every sabbath, 
had, during the year 1839, dnd previously, when not wishing to 
occupy the same for public worship, permitted said evangelical 
society to occupy the same for that purpose: That previously 
to December 2lst 1839, said first congregational society pro 
cured a duly ordained minister of the gospel to preach and 
officiate to said society, on every other or alternate sabbath 
then next after said day: ‘That on said day, (December 21st,) 
at a legal meeting of the members of said first congregational 
society, called for that purpose, the said Holman, Goodridge and 
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Boutelle, mentioned in the plaintiffs’ bill, were chosen a com- 
mittee to take charge of said house, and to give notice to the 
aforesaid minister of the said evangelical society, that said first 
society would occupy said house for public religious worship, on 
the then next sabbath, and on every alternate sabbath there- 
after; leaving and permitting said minister of said evangelical 
society, with the members thereof, to occupy said house on 
every intermediate sabbath; that notice was so given by.said 
committee to said minister, and that from and after said 21st of 
December, said first congregational society occupied said house, 
for the purpose aforesaid,on each alternate sabbath, up to April 
12th 1840, (which day was one of said alternate sabbaths,) when 
said Holman, Goodridge’ and Boutelle, committee as aforesaid, 
entered into said house, to prepare it for public worship under 
the teaching of said minister, procured as aforesaid to preach 
to said first congregational society, and conducted him into the 
pulpit of said house, for the purpose of officiating in the usual 
religious exercises of the Lord’s day; whereby, and in conse- 
quence thereof, the minister of said evangelical society was 
prevented from officiating in said house on said day ; which 
was all the obstruction and shutting up of said house, by 
the defendants, against the minister last aforesaid, of which 
complaint is made in the plaintiffs’ bill. 

The defendants also denied, in their answer, that said first 
congregational society, and the major part of said pew holders, 
were prevented from occupying and enjoying said house for the 
purpose of public worship, on the days mentioned in the plain- 
tiffs’ bill, or at any other time. They also denied that W. Brown, 
P. S. Kimball and J. Howard ever were a committee duly cho- 
sen to take care of the property and manage the prudential af- 
fairs of said parish; or that said first congregational society, or 
a major part of the proprietors of said pews, on said 12th of 
April 1840, or on divers days since, were desirous of having 
said minister of said evangelical society preach and officiate in 
said house, on the days appropriated, as aforesaid, for the ser-- 
vices and preaching of the other minister above mentioned. 
Wherefore the defendants prayed that the plaintiffs’ bill might 
be dismissed. 
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From the evidence in the case, as taken and reported to the 
court by a commissioner agreed upon by the parties, it ap- 
peared (among other facts, which are hereinafter stated in the 
opinion of the court,) that at a meeting of the first congrega- 
tional society in Lunenburg, held on the 20th of February 1830, 
Daniel Putnam offered to said society a piece of land, as a site 
for a new meeting-house, and that the society accepted the offer 
and voted their thanks to him “ for the gift of the land:” That 
said society afterwards proceeded to build a new meeting-house 
on said land, and to sell the pews therein, as stated in the de- 
fendants’ answer: That said Putnam died, not having conveyed 
said land to the society, and that Mary Putnam and others, his 
heirs at law, on the 28th of March 1832, made the conveyance 
of said land to the plaintiffs, (who were then deacons of the 
church connected with said society,) in the terms stated in the 
plaintiffs’ bill: That at the annual meeting of said society, on 
the 23d of March 1839, a clerk was chosen and sworn, and 
three assessors were chosen, one of whom “ was not a member 
of the parish,” and neither of them was sworn: That a meeting 
of said society was held on the 21st of December 1839, under 
a warrant issued by a justice of the peace, and another meeting 
on the 24th of March 1840, under a like warrant, (as stated in 
the opinion of the court, post. p. 457,) at the first of which meet- 
ings, S. Holman, L. Goodridge and S. Boutelle were chosen 
the committee of said society, as stated in the defendants’ an- 
swer to the plaintiffs’ bill; and at the latter meeting, W. Brown, 
-P. 8S. Kimball and J. Howard, mentioned in the plaintiffs’ bill, 
were chosen the committee of said society. 

The evidence reported by the commissioner was full and 
minute, as to the ownership of the pews in said meeting-house, 
and the preference of the several pew owners for the one or the 
other of the ministers mentioned in the bill and answer; and 
also as to the votes and proceedings of the church, the election 
of deacons, &c. But a statement of this part of the evidence 
is omitted ; it being rendered immaterial by the decision of the 
cause, by the court, on other grounds. | 

This case was argued at October term 1841 
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Washburn, for the plaintiffs, argued, Ist, that the plaintiffs 
were deacons ; 2d, that the majority of the pew holders, through 
the plaintiffs, were entitled to the control of the meeting-house ; 
and 3d, that the legal parish was that which was organized on 
the 23d of March 1840. 

Wood, for the defendants. 

Dewey, J. ‘Two questions, arising in the present case, have 
been considered by the court, and the result, as to these, will 
now be stated; it being understood that a decision on these 
points will render it unnecessary to consider the other question 
raised at the hearing. 

1. Supposing the plaintiffs to be the deacons of the church 
belonging to the first congregational society in Lunenburg, do 
they, under the deed of trust from Mary Putnam and others, 
hold the meeting-house, which is the subject of controversy, 
exclusively for the use of the proprietors and owners of the 
pews therein, and to be under their entire control? or is the 
same holden for the use of the pew owners, subject to the right 
of the first congregational parish in Lunenburg to elect the pas- 
tor, and direct as to the supply of the pulpit, from time to time? 

It is contendéd that the true construction of the terms of the 
conveyance will warrant the position, that the meeting-house is 
held for the sole use of the pew owners, and that they have the 
exclusive control over the pulpit; the legal estate being in the 
plaintiffs, and the pew holders being the cestui que trusts. ‘The 
language used in the conveyance is undoubtedly strongly indica- 
tive of such purpose. The deed grants the estate upon the fol- 
lowing condition: ‘That the said grantees shall permit the 
proprietors or owners of pews in the house of public worship 
now erected on said premises, or that may be hereafter erected 
thereon, forever to occupy, hold, use and enjoy the tract of land 
hereby conveyed, and the house of public worship that now 
stands thereon, or that may be hereafter built on said premises, 
for the purpose of maintaining the stated public worship of God 
in said meeting-house, and for all such religious and parochial 
purposes and occasions, and for all such purposes as are usual, 
or may be deemed proper by the proprietors of said pews.” It 
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is argued that, by force and effect of this conveyance, another 
association or body of men, distinct from and independent of 
both the church and the parish, is to decide who shall occupy 
the pulpit of the meeting-house, and is clothed with the author- 
ity of electing the stated preacher to those who worship there ; 
and the court are, substantially, asked by this bill to enforce in 
chancery this power of the pew holders, and to enjoin the par- 
ish from intermeddling therewith. | 

It becomes necessary to look at the other facts in the case, 
and see how far they may and ought to avail in settling the 
proper construction to be given to this deed. It presents a case 
certainly somewhat unusual, that the right to select the public 
teacher should be thus vested in the hands of a body of men 
who do not constitute the parish, and may embrace compara- 
tively a small number of the entire members thereof, to the ex- 
clusion of the regularly constituted and organized parish. Cases 
often occur, in the larger towns and cities, of religious societies 
composed solely of pew owners, and having no other test of 
membership than that of being pew holders. But this religious 
society was of a different character, originally a territorial parish, 
and acting for a long time under the town organization, and 
subsequently, upon the creation of other parishes, within the 
town of Lunenburg, organizing itself as the first congregational 
society in that town. As such society, it had heretofore elected 
its pastor; it had proceeded to erect a new meeting-house ; had 
received, by a parol gift, the land on which the house was erect- 
ed ; had voted to sell the old meeting-house, and appropriate the 
proceeds thereof towards the payment of expenditures for the new ; 
had sold pews in the new house, and done various other acts, 
all indicating the general control and authority over the subject 
to be vested in the parish, and that the pews, although they be- 
came the property of individuals, were to be held subject to the 
usual authority and power, vested in the parish at large, to elect 
their pastor, and direct as to the occupation of the pulpit of the 
new meeting-house. And such seems to have been the practi- 
cal construction given to the conveyance, by all parties, from its 
date to the year 1840. ‘Taking these circumstances into view, 
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all of which were known to the parties to the conveyance, and 
in reference to which they may be supposed to have acted, and 
keeping in view the peculiar character of the trust property, the 
court are of opinion, that the proper construction, to be given 
to the deed of Mary Putnam and others, is this; that it was 
intended to vest the conveyed premises in the grantees, in trust 
for the use of the pew holders, so far as effectually to secure to 
them the full and free use and enjoyment of their several pews, 
on all occasions of public worship, and on all such other occa- 
sions as the pew holders might deem it proper that the house 
should be opened ; but leaving to the parish at large, as before, 
the right of electing the officiating clergyman. ‘This deed, we 
think, is to be construed with reference to its subject matter, 
and to the usages and customs ’of religious societies ; and these, 
we are to suppose, were regarded by the parties to the convey- 
ance, unless the language of the deed plainly imports the 
contrary. 

The officers of the church belonging to the first congrega- 
tional society in Lunenburg are made grantees. The grant is 
to them and their successors in the office of deacons of such 
church. This church is of course the church connected with 


the first congregational society. We cannot suppose that it was ~ 


the intent of the grantors to abrogate or annul the power and 
authority of the parish in the matter of selecting a religious 
teacher, and to vest the same exclusively in the pew holders. 
We think the words of the trust deed do not necessarily require 
such construction ; but that the same may be and ought to be 
taken to mean that the pew owners are to use and enjoy their 
pews under such ministry as shall be provided by the parish, if 
such provision be made by the same. 

2. The farther question then arises, which of the two organi- 
zations, claiming to be the first congregational society in Lunen- 
burg, is legally authorized to act as such? This depends upon 
the opinion of the court as to the proper construction of the 
provisions of the Rev. Sts. c. 20, in relation to the calling of 
parish meetings. Both parties before us have proceeded, in the 


_ Measures they have adopted for calling a parish meeting, upon _ 
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the assumption that, for want of necessary parish officers to call 
such meeting, it was a suitable case to proceed under a war- 
rant, to be issued by a justice of the peace, appointing the time 
and place of such meeting; and this we suppose to have been 
correct. In this state of things, certain individuals, more than 
five in number, and members of the parish, applied to a justice 
of the peace for the county, representing that “the parish was not 
duly organized according to law, both from the want of officers 
legally chosen, and many other causes,”’ and requested the said 
justice to appoint a time and place for a meeting of the parish, 
to organize themselves as a corporation, by acting on the several 
articles,stated in their application. ‘Thereupon a warrant was 
issued, bearing date November 29th 1839, directing such meet- 
ing to be held on the 21st of December 1839, requiring the 
members of the parish to assemble on that day, to act on the 
various articles stated in the said warrant, being articles relating 
to the choice of officers, the manner of calling future meetings, 
the mode in which persons may become members of the parish, 
and the appointment of a committee to superintend the meeting- 
house. ‘The proceedings under this warrant were conducted, 
it seems, under the forms prescribed by the Rev. Sts. c. 20, 
$$ 26, 27, 28, and being prior in time, if authorized by law, 
the committee in relation to the meeting-house, appointed by 
that meeting, and acting under the votes of that meeting, would 
be the legally constituted committee of the parish, and the 
organization under which they have acted would be the true 
parish. 

Another portion of the members of this parish, more than 
five in number, assuming the proceedings of the meeting, held 
on the 21st of December 1839, to be wholly irregular, by 
reason of the form of the application, and of the proceedings 
thereon being had under the §$ 26 of the statute, made applica- 
tion to another justice of the peace, under the provisions of 
$17 of the same statute, to call a meeting of the members of 
the parish; and he thereupon issued his warrant for such 
meeting to be holden on the 23d of March 1840, at which time 

various individuals, members of the parish, assembled and pro- 
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ceeded to elect parish officers, and to instruct the persons 
chosen members of the prudential committee to take possession 
of the meeting-house, &c.; and these proceedings, throughout, 
were conducted under the provisions of said 17th section; and 
those, who claim rights under the votes of this meeting of March 
23d 1840, insist that this was the only statute provision appli- 
cable to the state of the parish, and in pursuance of which 
any legal meeting could have been called by a justice of the 
peace upon application of five or more of the members of the 
parish. 

That the provisions of the 17th section are applicable to 
the purposes for which these meetings were called, and would 
have furnished full authority for calling a meeting of the par- 
ish, in the state of things then existing, seems to be quite clear. 
Those provisions are in th :e terms: “In case the assessors 
or committee of any parish or religious society shall unreasona- 
bly refuse to call a meeting, or if there are no assessors or com- 
mittee qualified to call one, any justice of the peace for the 
county, upon the application of five or more of the qualified 
voters, may call a meeting in the same manner as a justice 
of the peace is authorized to call a town meeting.” But the 
question then arises, whether this be the only mode of call- 
ing a meeting of a parish once organized, but where, from 
the want of proper officers, or by reason of their refusal to act 
in the matter, it becomes necessary to make application to a jus- 
tice of the peace for a warrant calling such meeting. The 26th 
section is in these words: ‘“ Any parish, which, from the want 
of officers, or any other cause, may be unable to assemble in the 
usual manner, and any religious society, that is not incorpo- 
rated, provided they contain respectively ten or more qualified 
voters, may organize themselves as a corporation, in the manner 
and for the purposes expressed in the following sections,” viz. 
$$ 27 & 28, which provide that a justice of the peace may 
issue his warrant for calling such meeting, and also direct tne 
mode of proceeding in such cases. 

The general object and purpose of $$ 26, 27, 28, would 
seem to be, to provide for the organization of religious societies 
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not incorporated, or that had never been organized ; and it is 
contended by the plaintiffs in this bill, that these sections are 
exclusively confined to the calling of meetings for such original 
organization. But these sections contain provisions beyond 
zases of that nature, and of so plain and direct import, so obvi- 
dusly embracing the case of a parish unable to assemble for the 
want of officers, that we have not felt ourselves authorized to 
give to them the restricted construction contended for, though 
we are fully aware of the force of the argument arising from 
the improbability that the legislature should have made a second 
and dissimilar provision on the same subject, in the same chap- 
ter of the statutes. The two modes of calling such meetings, 
as provided in $ 17, and in $$ 26, 27, 28, do not very materi- 
ally differ. The principal and perhaps the only distinction 
will be found to be, that at a meeting called under ¢ 17, the 
parish clerk would preside at the opening thereof, and at a 
meeting called under the other sections, a justice of the peace 
would preside at the opening of the meeting. Both these 
modes of calling a meeting of the members of the parish being 
- legal, which is to have precedence, and be held to have au- 
thoritative control, in the matters of the parish? We think 
it is the meeting first appointed and holden. ‘This seems to 
be the necessary effect of the two provisions for calling such 
meeting. Each being legal and proper in itself, that which 
first takes place must have priority, and will supersede the 
authority to call a meeting in the other mode pointed out 
by the statute. It is a case where the legal maxim, qui prior 
est tempore potior est jure, well applies. ‘The result is, therefore, 
that the meeting of the parish, holden on the 21st of December 
1839, was legally appointed, and the proceedings under it 
superseded all occasion or authority for the appointment of 
the second meeting on the 23d of March 1840, and the doings 
of such latter meeting are of no effect. 


Bill dismissed. 
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A. fraudulently sold and conveyed B.’s land to C., under a power of attorney from B., 
C. knowing the fraud: B. died without knowledge of the sale, and C. afterwards 
conveyed the land to A., who sold and conveyed it to purchasers, who paid him there- 
for, they having no knowledge of the original fraud. Held, that B.’s heirs could not 
maintain an action for money had and received against A., to recover the proceeds 
of the land. 


Tuts action, which was assumpsit for money had and re- 
ceived, came on for trial, at the last April term, before Dewey, 
J., who made the following report of the case: 

The plaintiffs’ counsel, in opening the case to the jury, 
stated that he expected to prove the following facts: That 
Alpheus Fay, in April 1823, made his last will and testament, 
by which, after giving a few small legacies, he gave all the 
residue of his estate to the defendant, and appointed him exec- 
utor: That in 1826 the said Fay became the absolute owner 
in fee of three separate farms in Southborough, by foreclosing 
the mortgages upon them, under which he had, three years 
before, entered and taken possession: ‘That before this time, 
the said Fay, being infirm, and unable to manage his business, 
had given to the defendant a general power of attorney, au- 
thorizing him to cultivate, improve, and manage, and sell, and 
convey, any of his real estate, for and in the name of said 
Fay, and to the said Fay’s use: That on the 17th of January 
1827, the defendant, for the purpose of saving said farms to 
his own use and benefit, and for the purpose of preventing 
their descending to the heirs at law of said Fay, if he should 
die without altering or republishing his will, and pretending to 
act under and by virtue of said power of attorney, conveyed 
said farms, without the knowledge or consent of said Fay, and 
against his will, to Jacob B. Winchester, his father, who re- 
sided at Salem: That the deeds so conveying said farms were 
made in the name of said Fay, and executed by the defendant 
as his attorney; and that the said Jacob B. Winchester was 
conusant of all the foregoing facts and purposes, at the time he 
~'took said conveyances: That said Fay died, in October 1830, 
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without having known of said conveyances, leaving said will, 
which was proved and approved on the first Tuesday of De- 
cember of the same year: ‘That after said will was proved, 
said Jacob B. Winchester conveyed said three farms to the de- 
fendant, who has since conveyed two of said farms to persons 
who were ignorant of the frauds before mentioned: ‘That some 
parts of said two farms were conveyed by the defendant, more 
than six years before the commencement of this suit, and some 
parts within six years: ‘That some of the payments for said 
lands, which were sold more than six years before this suit was 
commenced, were made to the defendant, more than six years 
before this suit was brought, and some within said six years; 
that the defendant has received payment for all the land so 
sold, and that his said frauds were not known to the plaintiffs 
until within six years last past: That the plaintiffs are part of 
the heirs at law of said Alpheus Fay, and claim to recover the 
money, received by the defendant for said farms so sold, as 
received to their use; and that their rights to recover said 
money are (as they allege) in no part barred by the statute 
‘ of limitations, by reason of the fraud and concealment, by the 
defendant, of the causes of action. 

Upon the foregoing statement being made, the defendant’s 
counsel insisted, that if all the facts therein alleged should be 
proved, the plaintiffs could not recover. Whereupon the judge 
advised a nonsuit, which was entered, by agreement of parties, 
subject to the opinion of the whole court. New trial to be 
eranted, if the plaintiffs are entitled to recover on the facts 
above stated by their counsel; otherwise, the nonsuit to stand. 

_ Newton, for the plaintiffs. The case of Fay v. Winchester, 
4 Met. 513, shows that the lands, when sold by the defendant, 
belonged to the plaintiffs; and he cannot now deny that the 
title passed by his deed conveying them. A recovery by the 
plaintiffs, in this action, will be a confirmation of the title, and 
estop them from claiming the lands. Wilkinson v. Scott, 17 
Mass. 249, is an authority for the plaintiffs’ recovery in an 
action for money had and received; and the statute of limita- 
tions bars no part of their claim, inasmuch as the defendant’s 
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fraud was not known by them till within six years next before 
the commencement of this action. First Massachusetts Turn- 
pike v. Field, 3 Mass. 201. 

Washburn, for the defendant. This action is brought to try 
the title to lands, and such title cannot be tried in assumpsit. 
Baker v. Howell, 6 S. & R. 481. Allen v. Thayer, 17 Mass. 
299. Bigelow v. Jones, 10 Pick. 161. Miller v. Miller, 7 
Pick. 136. 2 Stark. Ev. 110,111. It was decided, in Fay 
v. Winchester, 4 Met. 513, that nothing passed by the. defend- 
ant’s deed to Jacob B. Winchester, made under the power of 
attorney from Alpheus Fay. But Fay’s heirs, while disseized, 
cannot maintain assumpsit for the land, or for its products. 
Allen v. Thayer, ubi sup. Boston v. Binney, 11 Pick. 9. 

The doctrine of waiving a tort, and bringing assumpsit, ap- 
plies only to personal property. 1 U. 8. Digest, Assumpsit, 
171-182. 

Dewey, J. The foundation of the plaintiffs’ right to main- 
tain the present action is, that no legal title to the lands sold by 
the defendant, the avails of which are now sought to be recoy- 
ered, ever vested in the defendant. They were originally the 
property of Alpheus Fay. And the position is, that the con- 
veyance of the same to Jacob B. Winchester, and the subsequent 
transfer from him to the defendant, were fraudulent in law, and 
wholly ineffectual to divest the legal title of said Fay; leaving 
the estate in said Fay, free to vest, on his death, in his heirs at 
law, of whom the plaintiffs are part. The case of the plaintiffs 
assumes, therefore, that the defendant had no valid title to these 
Jands, when he sold them, and that the conveyance by him, and 
entry thereon by the grantees, were a disseizin, as to these lands. 
Taking the case in the most favorable view for the plaintiffs, it 
presents a case of a disseizee bringing an action for money had 
and received, against the disseizor, who has entered upon his 
lands, put him out of possession, and conveyed the same to a 
stranger, to recover of such disseizor the money he received as 
a consideration of such conveyance. 

It is true that, in cases of torts to personal property, the tort 


~ may be waived, and assumpsit for money had and received may 
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be brought, when the wrong-doer has converted the property into 
money. But it is to be recollected, that the rule in regard to 
the transfer of personal property materially differs from that as 
to real estate. By instituting an action of assumpsit for money 
had and received, and thus waiving the tort, or by bringing an 
action directly upon the tort, and recovering damages for the 
value of the property converted, the plaintiff, by his judgment 
and satisfaction thereof, actually transfers the title in such per- 
sonal property to the other party. But real estate is not to 
be transferred merely by force and effect of an action of this 
character. Where there is no color of agency, no professing 
to convey the estate as the estate of the disseizee, or by any 
authority under him, but obviously by a title adverse to the 
disseizee, no transfer of title or estate could be effected by the 
judgment that might be recovered in an action of assumpsit by 
the true owner against one exercising acts of ownership or 
control of the estate. Here was no privity between these par- 
ties who are now litigating before us. The defendant was 
not their agent, and did not assume to act under them, or by 
any authority derived from them. ‘There is, therefore, nothing 
for them to ratify or adopt, and, by such adoption, give validity 
to the transfer by the defendant to his grantees. 

Had such sale of these lands been made during the life time 
of Alpheus Fay, he might have adopted the act of the defend- 
fant, professing to be his agent, and holding a written power of 
attorney from him, and have required the defendant to account 
for the avails of the sale; inasmuch as this would have ratified 
the anterior sale to Jacob B. Winchester, and have given effect 
to the deeds subsequently made by the defendant. Such rat- 
ification would not avail the plaintiffs, however, if it could now 
be established ; for if the title passed out of Alpheus Fay at all, 
it was by force and effect of the deed made by the defendant 
to Jacob B. Winchester, which was executed by the defendant 
in. the name and as the agent of said Fay. If this sale to 
Jacob B. Winchester be ratified, that was a transaction in the 
life time of Alpheus Fay, and the avails of all the real estate 
of said Fay, sold by the defendant in tne life time of Fay, are 
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assets of the estate of Fay, and are to be accounted for as 
such. The defendant was both executor and residuary legatee 
of Fay, and, as such, entitled to all his assets. 

The foundation of the plaintiffs’ claim, as already stated; in- 
volves directly the question of title to real estate. But indeb- 
itatus assumpsit for money had and received will not lie to try 
questions of title to real estate. This principle has been often 
applied in this court. In the case of Codman v. Jenkins, 14 
Mass. 96, it was held that indebitatus assumpsit for rent will 
not lie in favor of a stranger who claims title, or by one of two 
litigating parties claiming the land. In Bigelow v. Jones, 10 
Pick. 161, it was decided that a party who was disseized of 
real estate could not maintain assumpsit to recover of the dis- 
seizor money which he had received for trees severed and sold 
during the continuance of the disseizin. See also Allen v. 
Thayer, 17 Mass. 299. 2 Stark. Ev. 111. 1 Leigh’s Nisi 
Prius, 46. 

The case of Miller v. Miller, 7 Pick. 186, where a tenant 
in common recovered of his cotenant, in this form of action, 
for trees severed and sold, was put upon the ground that there 
was no controversy about the parties’ title to the land from 
which the wood was taken. Had it been otherwise, it seemed 
to be understood that the plaintiff must have been nonsuited. 

In the opinion of the court, this objection presents an in- 
superable bar to the maintenance of the present action. Before 
the plaintiffs can establish the facts which, in their own view of 
, the case, are essential, they must show that the real estate sold 
by the defendant was their property; that the defendant’s title 
to the same, though he had a good apparent paper title, was 
tainted with legal fraud, and invalid in law. It would be 
necessary to pass upon the legal title of the defendant at the 
time he made sale of these lands, and also, as it would seem, 
to pass upon the further question, whether any valid title has 
been acquired by the purchasers under him. This latter in- 
quiry seems necessarily involved in the case, inasmuch as if the 
estate of the plaintiffs was not lost by means of such convey- 
ance by the defendant, but remained vested in them, then they 
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might recover the land itself against the present tenants of it, 
and of course ought not, in an action for money had and re- 
ceived, to recover the value of such land. 

These questions of title to real estate are not to be settled in 
this form of action ; nor do we feel authorized, much less is it 
our duty, to express any opinion upon the question, in whom is 
the legal title to these lands. That must be settled in a real 
action between the proper parties. 

It may be said, that if the present action cannot be main- 
tained, and it should hereafter be held, in a real action, that by 
force and effect of the defendant’s deeds, the purchasers acquired 
a valid title to these lands, (they being grantees for a valuable 
consideration, and without notice of that legal fraud which 
would have avoided the title of the defendant, if the heirs at 
law had litigated with him,) the plaintiffs would be remediless. 
If such were to be the effect, we do not perceive that it would 
change the result to which the principles of law lead us in the 
present case. 

Cases often occur where, by reason of laches, parties lose 
rights which might have been enforced at an earlier period, and 
while the estate remained in the hands of those who were con- 
nected with the original taint of legal or moral fraud, as the 
case may be. ‘Take the case of a fraudulent sale made to delay 
or defeat a creditor. ‘This sale may be avoided, and the prop- 
erty taken for the benefit of the creditor, while it is in the hands 
of the fraudulent: purchaser; but if the creditor slumber over 
his rights until such estate has been conveyed to an innocent 
purchaser, his rights are lost. 

Whether any such effect has followed from the neglect ot 
these plaintiffs to institute a real action against the defendant, 
to recover the lands from him before he made a conveyance of 
the same to those who now assert title through him, is a ques- 
tion which we have not considered, and upon which no opinion 
is expressed. 

Nonswit to stand, 
VOL. VI. 
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Emory Waker vs. Samurn Warriexp, Jr. & another. 


The deposition of a witness, who was out of the commonwealth, was taken under a 
commission from the court, to be used by a plaintiff in an action on a promissory 
note, and the interrogatory put by the plaintiff to the witness was, whether he 
signed his name as an attesting witness to the note in suit, and the answer of the wit- 
ness was, that he had no recollection of seeing the note executed, or of signing his 
name thereto, as attesting witness, although he might so have done. Held, that by a 
reasonable implication, it must be understood from the answer, that the attestation to 
the note was in the hand writing of the witness; but that if this was left doubtful on 
the answer, the plaintiff might introduce other evidence of the hand writing both 
of the attesting witness to the note and of the promisor. 

Where a witness attests the signature of one maker of a promissory note, and another 
maker afterwards signs it, it seems that it is not an attested note, as to the latter, 
within the provision of the statute of limitations — St. 1786, c. 52, § 5. 


Tus was an action of assumpsit, commenced on the 28th 
of May 1842, on a promissory note of the following tenor: 


“Milford, March 16th 1833. For value received, we, Eli 


Bowker as principal, and Samuel Warfield, jr., as surety, prom 
ise to pay Peter Rockwood, treasurer of the first parish in Mil- 
ford, or his successor in said office, fifty four dollars, on demand, 
with interest after the first day of April next. | 

Eli Bowker, 

“ Attest: Nathaniel Wheeler. Samuel Warfield, jr.” 

There were two indorsements of the receipt of interest on 
the note, “by the hand of Saml. Warfield, jr.,’ one dated 
October 1834, of one year’s interest, and the other, of nine 
dollars, dated March 8th 1838. 

The plaintiff described himself, in the writ, as treasurer of 
the parish aforesaid, and successor of Peter Rockwood, the 
payee of the note. 

At the term when the action was entered, Bowker was 
defaulted ; but an appearance was entered for Warfield, and his 
attorney caused this entry to be made on the docket: “ Signa- 
ture of note denied.” At the trial in the court of common 
pleas, December term 1842, before Cummins, J., Warfield’s 
counsel objected, that the action could not be maintained in the 
name of the plaintiff, as treasurer; but it being proved that he 
was successor of Rockwood, in the office of treasurer, the judge 
overruled the objection. 
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To prove the execution of the note by Warfield, the plain- 
tiff introduced the deposition (taken under a commission) of the 
‘attesting witness, Nathaniel Wheeler of Grantham, (N. H.) to 
whom the plaintiff propounded the following interrogatory, 
among others: ‘ Please look at the note annexed to the commis- 
sion, purporting to be signed by Eli Bowker and Samuel War- 
field, jr., and state whether you signed your name as attesting 
witness to it, and all that you know or recollect in relation, to 
attesting said note, and whether you knew said Bowker and | 
Warfield in 1833.” To this interrogatory the deponent answered 
thus: ‘I have looked at said note, but have no recollection of 
seeing it executed, or of signing my name thereto, as attesting 
witness, although I might so have done. I knew said Bowker 
and Warfield in 1833.” | 

Warfield objected to the introduction of the deposition as 

proof of the execution of said note; but the judge allowed it 
to be read to the jury. 

The plaintiff was then permitted to introduce evidence, tending 
to prove that the signature of Warfield to the note was in his 

‘hand writing, though this evidence was objected to by Warfield, 
as being secondary, and not admissible until the deponent afore- 
said should more distinctly depose as to his attestation. 

Warfield did not further contest the attestation of said note, 
nor his subscription of the same, but he contended, and intro- 
duced said Bowker to prove, that if he (Warfield) subscribed 
the note, he did so after the attestation of the same, without 
the presence or knowledge of the attesting witness; and that 
the payment, purporting to be made by him (Warfield) on the 
Sth of March 1838, was not in fact made by him, but by said 
Bowker. 

The judge proposed to the jury the following questions in 
writing: “1. Was N. Wheeler present at the time when the 
note was signed by Eli Bowker and Samuel Warfield, jr., and 
did Wheeler then attest the same as a subscribing witness ? 
2. Was N. Wheeler present when the note was signed by Sam- 
uel Warfield, jr., one of the defendants, and did Wheeler then 
attest the same as a subscribing witness? 3. If Samuel War 
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field, jr. was not present when the note was signed by Bow- 
ker, was it first signed by Bowker in the presence of Wheeler ; 


and if so, did he attest the same as a subscribing witness, in the - 


absence of Warfield, and before he signed the note? 4. Did 
Warfield know, at the time when he signed the note, that 
Wheeler had before that time attested it as a subscribing wit- 
ness? 5. Did said Warfield pay Peter Rockwood, the holder 
of the note, nine dollars in the spring of 1838?” The reply 
of the jury was, that they “consider the first three questions 
doubtful.”” But they decided the fourth and fifth questions in 
the affirmative, and thereupon returned a general verdict for 
the plaintiff. 

The defendant Warfield alleged exceptions to all the above- 
mentioned rulings of the judge. 

Barton, for Warfield. 

Washburn, for the plaintiff. 

Suaw, C. J. This is an action of assumpsit on a promissory 
note given to the plaintiff’s predecessor, as treasurer of a par- 
ish. Such an action, in the name of a successor, being given, 
by the Rev. Sts. c. 100, $ 25, the first exception of the defend-- 
ant, being an objection to the plaintiff’s right to maintain an 
action, is waived. See Packard v. Nye, 2 Met. 47. 

But the principal ground, on which the defendant relies to 
set aside the verdict is, that the attesting witness, whose depo- 
sition was offered by the plaintiff, did not state, explicitly, 
whether the attestation of the note was in his hand writing, and 
therefore other evidence of the defendant’s hand writing was not 
admissible. But it appears to us, that both the position and 
the inference drawn from it are ill founded. ‘The witness was 
not asked whether the attestation was in his hand writing, but 
whether, in point of fact, he attested the signature of the note. 
This was an appeal to his memory, and he properly answered, 
if the fact was so, that he did not recollect signing it, or seeing 
it executed. If he had been under examination, vivd voce, as a 
witness, he would probably have then been asked, whether the 
attestation was in his hand writing; but the question was not 
put to him in that form, in the deposition. It is said, however, 
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that it was necessarily implied in the question ; but if so, we 


think that, bya reasonable implication, it was answered. When 


he looks at the writing, and in reference to that and the other 
circumstances of time, place, and the persons concerned, he 
says he might have done it, he says, by a reasonable implication, 
it may be his hand writing, and that all the other circumstances 
are consistent with that fact. If it was not in his hand writing, 
and he knew it, or intended to deny that it was his hand writ- 
ing, he could not honestly give that answer. A man who 
writes but little may not know his own hand writing; and even 
men who write much are sometimes deceived by ingenious 
imitation. , 

But suppose the witness did leave it doubtful whether he at- 
tested the note or not; then it was competent for the plaintiff 
to introduce other evidence, to prove the hand writing both of 
the attesting witness and of the party. So, if the witness had 
denied his attestation, it might have been proved by other evi- 
dence. Whitaker v. Salisbury, 15 Pick. 534. Lemon v. Dean, 
2 Campb. 636, note. Crabtree v. Clark, 7 Shepley, 337. 


Without therefore relying on the point, that as the witness was 


beyond the jurisdiction of the court, the plaintiff was not bound 
to produce him; and supposing the defendant’s position correct, 
that, having undertaken to offer the attesting witness, he was 
bound to the same course of proceeding as if the witness had 
been within the jurisdiction; the court are of opinion, that in 
like circumstances the plaintiff would have been entitled to offer 
the other evidence produced. One principal reason for requir- 
ing of the plaintiff the production of the attesting witness is, 
that the other party may have the benefit of cross examination. 
This benefit the defendant had ; and if the direct interrogatories 
were not sufficient to draw out all the facts supposed to be within 
the witness’s knowledge, the defendant had the opportunity of 
putting such others as he wished. 

As to the statute of limitations, it does not seem to have been 
relied upon, by special notice, under the general issue, in nature 
of a special plea, although the plea, and notice of another de- 
fence, are set forth in the bill of exceptions. But supposing 
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this defence was rightly before the court, it was competent for 
the defendant to avoid it by proving either an attestation to the 
signature of the note by Warfield the surety, or by a payment 
by him within six years. We are not prepared to sanction the 
view taken in the argument for the plaintiff, that if a witness 
attest the signature of one promisor, and the note is after- 
wards signed by another promisor, this is an attested note, as 
to the latter. There would be great difficulty in holding this 
to be an attested note by the latter, within the statute of 1786, 
¢. 52, § 5, which was in force when the note in question was 
executed. If it be said that he intended to adopt the attesta- 
tion, to give it as an attested note, and thus prevent the oper- 
ation of the statute, the correctness of that position may be 
tested by asking whether, if a promisor were in terms to say, 
‘IT hereby sign the above as an attested note, meaning to waive 
the statute of limitations,’ this would form a new exception to 
the statute? But the fact of a payment, made by him within 
sIx years, was proved by competent evidence, and therefore it 
became immaterial to inquire whether the attestation applied to 
his signature, or not. Isley v. Jewett, 2 Met. 173. 
Exceptions overruled 


Isaac Tyner vs. Innapirants or Harpwick. 


The provision in Rev. Sts. c. 8, § 5, that “if, in the assessors’ lists, or in their warrant 
and list committed to the collectors, there shaJ] be any crror in the name of any per- 
son taxed, the tax assessed to him may, notwithstanding such error, be collected of 
the person intended to be taxed, provided he is taxable, and can be identified by the 
assessors,” applies to the case of a person whose surname only is inserted in the list 
of the valuation and in the tax list committed to the collector. 


Assumpsir to recover back the amount of a tax assumed to 
be assessed on the plaintiff, in the year 1840, by the assessors 
of the town of Hardwick, and by him paid on compulsion. 
Trial in the court of common pleas, before Warren, J., who 
reported the case, as follows: 

“Tt was admitted, that the amount claimed by the plaintiff 
was paid by him to the defendants’ collector of taxes, on 
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compulsion ; and the only question was, whether any tax was 
legally assessed on the plaintiff, by said assessors, in the year 
aforesaid. It was also admitted, that the said assessors, before 
proceeding to make any assessment, gave notice, in the man- 
ner required by the Rev. Sts. c. 7, § 19, to the inhabitants of 
said town, to bring in lists of their polls and estates, and ‘that 
the plaintiff did not carry any such list to the assessors. It 
was further admitted, that when said assessors made the yal- 
uation of the estates subject to taxation, and when the list of 
the valuation, and the assessment thereon, was made, and when 
the same was deposited in the assessors’ office, and when the 
tax list was committed to the collector, the christian and sur- 
name of the plaintiff were not borne on either of said lists; but 
the valuation list, and the tax list, committed to the collector, 
bore the name of Tyler only; and that the collector, after the 
tax list was committed to him, inserted the name ‘Isaac’ before 
the word ‘Tyler.’ It did not appear whether this was done 
before or after he compelled the plaintiff to pay the amount of 
the tax. The defendants then offered evidence to show that 
~ the plaintiff was an inhabitant of Hardwick, in the year 1840, 
and liable to taxation there; that there were other persons of 
the name of Tyler, then resident and liable to taxation there, 
but that the christian and surname of sch other persons were 
borne upon said valuation and tax lists; that when the assess- 
ment was made, the assessors intended to assess the plaintiff, 
and that he was the person meant to be designated by the word 
‘Tyler.’ The court rejected this evidence. No evidence wos 
offered tending to show that the plaintiff was ever known or 
called by any other name than that of Isaac Tyler. Upon 
these facts, the court ruled, that no tax had been legally as- 
sessed upon the plaintiff, and instructed the jury that the plain- 
tiff was entitled to a verdict, which was returned for him 
accordingly.” 

The defendants alleged exceptions to the said ruling and in- 
struction. 

Washburn & J. W. Fletcher, for the defendants.’ The pro- 
vision of Rev. Sts. c. 7, $$ 30, 31, that the valuation and tax 
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list shall contain “the names of the inhabitants assessed,”’ was 
substantially complied with by the assessors; and a substantial 
compliance with the statute provision is all that is necessary to 
render an assessment legal. Welles v. Battelle, 11 Mass. 477. 
Blackburn v. Inhabitants of Walpole, 9 Pick. 97. Sprague v- 
Bailey, 19 Pick. 441. Torrey v. Inhabitants of Millbury, 21 
Pick. 66. Assessors are not bound to know the christian name 
of every taxable inhabitant, nor is the whole burden of taxa- 
tion to fall on those only whose christian names are known to 
the assessors. 

The plaintiff’s laches, in omitting to. furnish a list of his 
property, was the. cause of the omission of his christian name 
in the valuation and tax list, and he should not be permitted to 
take advantage of his own neglect. 

Besides ; the Rev. Sts. c. 8, $ 5, declare that error of names, 
in the assessors’ lists, or in their warrant and list committed to 
the collector, shall not prevent the collection of a tax, if the 
party erroneously named be liable to taxation, and can be iden- 
tified as the person intended to be taxed. The note of the 
commissioners, who prepared this section, shows that it was 
intended to apply to a case like the present.* See also Alword 

v. Collin, 20 Pick. 426. 
' Barton, for the plaintiff. The Rev. Sts. c 7, $$ 1, 2, 
direct that taxes shall be assessed ‘in the manner’ thereafter 
provided in the same chapter. By §$ 15, the state treasurer, 
when he sends a tax act to assessors, is to send therewith blanks 
for invoice and valuation books, exhibiting distinctly (among 
other things) ‘the names of the persons assessed.” By $$ 29, 
30, assessors are to deposit a list of the valuation, and the as- 
sessment thereon, in their office for public inspection, and the 


* That note is in these words: *‘ Much difficulty has arisen in large towns, 
from unavoidable mistakes in the names of persons taxed, who are ready to take 
advantage of the most trivial errors, in order to evade their assessments ; and 
the provision of this section is respectfully submitted for the purpose of drawing 
the attention of the legislature to the subject. If the party can be identified, 
there seems to be no good reason why he should be permitted to avail himself of 
~ an error, which, even in the strictest legal proceedings, would be amendable.”” 
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first part of said list is to contain “the names of the inhabitants 
assessed.” So, by $31, the tax list committed to collectors is 
to contain the “names”’ of the persons taxed. 

The plaintiff, if he had inspected the valuation, could not 
have known that he was intended by ‘ Tyler’ ; for how could he 
have known that the names of all the other Tylers in Hardwick 
were on the list ? 

In Torrey v. Inhabitants of Millbury, 21 Pick. 67, it is said 

by Shaw, C. J., “‘ one rule is very plain and well settled; that 
all those measures, which are intended for the security of the 
citizen, for ensuring an equality of taxation, and to enable 
every one to know, with reasonable certainty, for what polls 
and for what real and personal estate he is taxed, and for what 
all those who are liable with him are taxed, are conditions pre- 
cedent, and if they are not observed, he is not legally taxed, and 
he may resistit.” ‘This doctrine is exactly applicable to the 
case at bar. 
All the decisions cited for the defendants proceeded on the 
ground that the omissions by assessors were of formal matters 
only. In the present case, the omission was of a matter of 
substance. 

The provision cited from Rev. Sts. c. 8, $ 5, does not relate 
to the valuation, but to the tax list only. Besides; in the 
present case there was not an “error in the name” of the 
plaintiff. No name was inserted, either in the valuation or the 
tax list. In our ‘community, the use of a single name is not 
allowable, and no one can be legally designated thereby. 

Suaw, C.J. This action is brought to recover back money 
alleged to have been paid under compulsion, as a town tax. 
The objection is, that. the plaintiff’s christian name was not in- 
serted in the valuation, nor in the list and warrant committed to 
the collector, but only his surname of ‘Tyler. 

The question arising from the facts in the case is, whether 
the plaintiff was rightfully required by the collector to pay the 
tax, or whether, as a tax unlawfully levied, he was wrongfully 
required to pay it, and can recover it back in this action. 

Whilst, on the one hand, it is important to the security of the 

VoL. V, 40 * 
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citizen, that as much regularity and uniformity as is practicable 
should be maintained in the system of direct taxation, and many 
laws directory to the public officers have been framed with a 
view to the attainment of that object; it is also important that, 
as far as practicable, all persons liable to taxation should pay 
their just proportion of the public charges, and not escape by 
means of slight mistakes or frivolous objections. 

One of the statutes, to which we have been referred, is de- 
signed to promote this object, by providing that a tax shall not 
be avoided by an error or mistake in the name, if in fact the 
party whose name was mistaken be lable to taxation, and was 
‘the person intended by the assessors to be taxed. Rev. St. 
c. 8, $5. The provision is this: ‘If, in the assessors’ lists, or 
in their warrant and list committed to the collectors, there shall 
be any error in the name of any person taxed, the tax assessed 
to him may, notwithstanding such error, be collected of the 
person intended to be taxed, provided he is taxable, and can be 
identified by the assessors.” 

The only question then is, whether this clause was intended 
to apply to a case where the error in the name exists as well in 
the valuation as in the assessors’ warrant to the collector. 

It was argued, that all which was intended is, that when the 
name is right in the valuation, but erroneously transcribed into 
the warrant, the tax shall not be avoided, as the warrant can 
be corrected by the valuation. But we think the statute was 
intended to go much farther, and to provide for a mistake in 
poth. The words “ assessors’ lists,” in this clause, stand for the 
valuation, and ‘their warrant and list’? are described as that 
which is ‘‘committed to the collectors.”” The statute is plain and 
explicit, and covers all cases of error in the name, and was in- 
tended, we think, to apply to a case where the name is mista- 
ken by omitting, as well as by adding or by misnaming. The 
only things required are, that the person shall be liable to tax- 
ation, and be in fact the person intended to be taxed under 
such designation. (See commissioners’ note, cited by the de- 
fendants’ counsel.) These facts must of necessity be proved by 
evidence aliunde. The fact of the identity of the party, and 
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the intention of the assessors, must in general be proved by 
them. 

Such seems to us to be the true construction of the statute : 
and though it may sometimes lead to consequences, operating 
hardly upon individuals, it will be attended practically with little 
danger, and with less evil than the escape of persons from pay- 
ing a just share of the tax, on account of formal errors and mis- 
takes. It is not to be overlooked that such errors will, in most 
cases, arise from the default of the tax-paying inhabitant himself, 
who fails to perform the duty, required by law, of giving in his 
name and list to the assessors. 

Upon this view of the statute, the court are of opinion, that 
the evidence should have been received, and that notwithstand- 
ing the alleged error in not inserting the plaintiff’s christian name, 
he was liable to the tax, and compellable to pay it, if the facts 
were proved, the evidence of which was offered ; and therefore 
that the verdict must be set aside, and a new trial had. 


Lucina Emerson vs. Lucien Harris. 


A. conveyed land to B., who entered into possession, and afterwards reconveyed the 
land to A.; but neither of the deeds of conveyance was ever recorded: A. afterwards 
conveyed the land to C., who had no knowledge that B. ever owned it. Held, 
that as against C., B. had not such a seizin of the land as entitled his widow to main- 
tain a writ of dower. against C. 


Writ or power. At the trial before Dewey, J., the de- 
mandant, after proof of her marriage with Newman Emerson, in 
1795, and his death in 1840, offered to prove that said Newman, 
in 1798, took a deed of the land in which she now demanded 
dower, from Z. Bartlett, who then owned the same, which deed 
was duly acknowledged, but was never recorded in the registry 
of deeds; said deed having, as she alleged, been lost: That 
said Newman entered upon said land, and became seized and 
possessed thereof, and continued his seizin and possession thereof 
for a year or two afterwards. The demandant, however, at the 
same time, admitted that her husband, in about two years after 
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nis entry upon said land, reconveyed the same to said Bartlett, 
by deed which she admitted had never been recorded. She also 
admitted that the tenant claimed through sundry mesne convey- 
ances from said Bar tlett, all of which were duly recorded; and 
that when he purchased the land, (which was in 1839,) he had 
no notice that her husband ever owned the estate. 

It was objected by the tenant, that this evidence was inad- 
missible, as against him, as he was a bond fide purchaser, with- 
out notice. The judge ruled that the evidence was not admis- 


sible, and a nonsuit was entered, by consent of parties, subject 


to the opinion of the whole court. 

Bacon, for the demandant. Marriage, seizin and death of 
the husband being proved, the claim to dower is established. 
1 Cruise’s Digest, Tit. VI. c. 2. The demandant is not bound to 
produce her husband’s title deeds ; and the tenant, deducing title 
from the husband, is estopped to deny his seizin. Bancroft v. 
White, 1 Caines, 185,190. Jackson v. Waltermire, 5 Cow. 301. 
The objection, that a deed is not registered, cannot be taken 
against a party who is not bound to produce the deed. 

As the husband entered under his deed from Bartlett, and 
continued in possession, the tenant cannot avail himse#f of the 
husband’s neglect to register his deed. Davis v. Blunt, 6 Mass. 
487. If the husband had conveyed to any other person than 
Bartlett, the demandant’s right to dower would not be ques- 
tioned. See Marshall v. Fisk, 6 Mass. 26. 

Washburn, for the tenant. The demandant’s husband never 
had such a seizin of the land as entitles her to dower; because 
his deed was never registered. As against a stranger, an un- 
registered deed gives no seizin. Anc. Chart. 85, 303. St. 1783, 
c. 837, $4. 4 Dane Ab. 106,107. Connecticut v. Bradish, 14 
Mass. 296. - Durant v. Ritchie, 4 Mason, 56, 57. Holbrook v. 
Tirrell, 9 Pick. 105. 

Wixpe, J. © According to the report of the case, we think it 
very clear, and for several reasons, that this action cannot be 
maintained. 

In the first place, it bes» not appear that the demandant’s 
husband was seized, during coverture, of such an estate as en- 
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titles her to dower. She offered to prove that her husband took 
a deed of the land described in the declaration, from Z. Bart- 
lett, who then owned the same, and that he entered and became 
seized thereof; but it is not alleged that he thereby took an 
estate in fee ; and it is very clear that an estate in dower is only 
incident to estates of inheritance, and not to mere estates for life. 
1 Cruise’s Digest, Tit. VI. c. 3,$ 19. But we do not decide the 
case on this objection, as it was not made by the tenant’s coun- 
sel at the argument; and the fact may be, that a fee simple 
estate was conveyed by the said deed. 

The second objection to the demandant’s title is, that the 
said deed, although executed and acknowledged, was never 
recorded, and so was not a valid deed against any person other 
than the grantor and his heirs and devisees, and persons having 
actual notice thereof. St. 1783, c.37,$ 4. Rev. Sts. c. 59, 
§ 28. The evidence on this point was rejected by the court, 
and thereupon the demandant consented to a nonsuit, which is 
to stand if the ruling was correct. And we think it was. It 
was admitted by the demandant, that the tenant claimed through 
sundry mesne conveyances of the premises from the said Bart- 
lett, all which were duly recorded, and that the tenant was a 
bona fide purchaser, without notice that the demandant’s hus- 
band ever owned the estate. The deed, therefore, was void as 
to the tenant, and could not be admitted as evidence of title 
against him. And if it had been admitted, it would not have 
availed the demandant in the present action. It would have 
proved, it is true, that her husband had a lawful seizin against 


Bartlett, his heirs and devisees, and subsequent purchasers from 


him, having notice of the prior conveyance ; but as against the 
tenant, the deed was ineffectual’ by the express words of the 
statute. By the subsequent conveyance of Bartlett to a bond 
fide purchaser, the husband’s title was defeated ab initio. 'The 
tenant’s title is paramount to his, and in no case can a widow 
maintain a writ of dower against a party whose title is para- 
mount to that of her husband. Her estate in dower is but a 
continuation of the inheritance, and is derived by law from the 
seizin of her husband, and consequently, when his estate is 
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defeated, and not by his act, her right of dower ceases. If the 
husband be evicted by a title paramount, the inchoate right of 
dower of the wife ceases. 1 Cruise’s Digest, Tit. VI. c. 3, 
§ 33. And by the same principle, if the husband dies seized 
before eviction, and his heir assigns to his widow her dower, 
both may be evicted by the party having a paramount title. If, 
for instance, a disseizor die seized, and his heir enter, who 
endoweth the wife of the disseizor of a third part of the land, 
and the wife enters on the part assigned to her, and hath pos- 
session thereof, the disseizee may lawfully enter upon the 
possession of the wife. ‘And the reason is,” as laid down by 
Littleton, $ 393, “ for that when the wife hath her dower, she 
shall be adjudged in immediately by her husband, and not by 
the heir; and so, as to the freehold of the same third part, the 
descent is defeated.” Co. Lit. 240 6. Perk. $396. Countess 
of Barkshire v. Vanlore, Winch, 77. So, if a tenant in tail 
discontinues in fee, and afterwards marries, and disseizes the 
discontinuee, and dies seized, his wife shall not have her dower ; 
because the issue is remitted to the ancient entail, and the estate 
of the husband was wrongful; and because the heir is in of 
another estate of inheritance than the husband had during the 
coverture. Fitz. N. B. 149. 1 Cruise’s Digest, Tit. VI. ¢. 3, 
§ 22. Park on Dower, 141 & seg. So, where lands are con- 
veyed to the husband on condition, and the grantor enters for 
breach of the condition, either before or after the death of the 
husband, it defeats the right to dower. 1 Cruise’s Digest, 
Tit. VI. c. 3, $ 33. And in all cases of defeasible estates in the 
husband, the restoration of the 'seizin under the prior or para- 
mount title, defeats the intermediate seizin ab initio. 4 Kent 
Com. (8d ed.) 47, 48. It follows therefore conclusively, that 
this action cannot be maintained. The tenant does not hold 
under a title derived from the demandant’s husband. On the 
contrary, he holds under a title derived from Bartlett, paramount 
to that derived by the husband. Against the tenant, the hus- 
band’s estate and seizin were wrongful and void; and as the 
_ demandant’s right of dower is appendant to her husband’s 

estate, whatever defeated his estate defeated also her claim of 
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dower. She has no better right to maintain this action, than 
her husband had to maintain a writ of entry against the tenant 
on his title. It is immaterial whether the husband had a de 
feasible estate from Bartlett, or a wrongful estate by disseizin. 
Tn neither case can it prevail against the tenant’s better title 
Nonsuit to stand. 


Asa H. Warers vs. Apranam G. RANDALL. 


A. conveyed several tracts of land to B., by an absolute deed, and B. at the same time 
gave a bond to A. conditioned to reconvey the lands to him, on his paying B. certain 
sums due to him from A., and saving him harmless ‘rom certain liabilities assumed 
by him for A.: The value of each tract of land was estimated in the condition of 
the bond, and it was also therein provided that A. should remain in possession of the 
lands, and receive the rents and profits, so long as he should save B. harmless, &c. 
It was also provided, in the condition of the bond, that B., if he should be obliged to 
meet and discharge the liabilities incurred by him for A., might take possession of 
such portion of said lands, according to such estimated value, as should be equal to 
the debt or liability so discharged by B.: B. was obliged to pay a certain sum for A., 
and thereupon brought a writ of entry, in this court, to recover certain parcels of 
said Jands, equal in value, according to said estimate, to the sum thus paid by him. 
Held, that the deed and bond constituted a mortgage, and that as the writ of entry 

“ was to foreclose a mortgage, this court had no jurisdiction of the case. 


Wair of entry to recover two parcels of land in Millbury. 
Trial before Dewey, J. 

The demandant having proved the execution of. a deed, 
dated October 14th 1839, whereby the tenant quitclaimed to 
him the demanded premises, the tenant gave in evidence a 
bond, made to him by the demandant, of even date with that 
of said deed, the condition of which bond was as follows : 

‘‘ Whereas the said Randall is indebted to the said Waters, 
and is desirous of securing him; and whereas the said Waters 
is indorser for the said Randall on the following notes of hand ;” 
fall specially described ;] ‘“‘and whereas the said Randall also 
wishes to secure the said Waters for any existing and all future 
indorsements or liabilities, which he may make for the accom- 
modation of the said Randall, and for any moneys which he 
may lend him —a record of which indorsements and liabilities 
shall be regularly made and annexed to this instrument — and 
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in order to secure the said Waters, as aforesaid, the said Ran- 
dall has this day conveyed by deed of quitclaim the following 
real estate,” [describing the several parcels, as described in said 
deed, and stating the value of each parcel, as estimated by said 
Randall ; the whole value, as thus estimated, being $8900:] 
‘«‘ Now, therefore, if the said Waters shall well and truly recon- 
vey to the said Randall said real estate, when said liabilities, 
or any portion of said liabilities, equal to the estimated value 
aforesaid of any one parcel of said real estate, are cancelled 
and discharged by said Randall, and shall permit the said Ran- 
dall to use and occupy said estate, and receive the rents and 
profits accruing from the same, so long as he saves him harmless 
from said liabilities, (but when he is obliged to meet and dis- 
charge said liabilities, in behalf of said Randall, said Waters 
may take immediate possession of such portion of the above 
real estate, according to said estimated value, as is equal to the 
debt and liability so cancelled by him ;) then this obligation 
shall be void ; otherwise remain in full force and virtue. It is 
understood that the estimate of the value of the above parcels 
of land is made with the present incumbrances upon them.” 

The tenant thereupon contended that the demandant’s title to 
the demanded premises was that of a mortgagee, and that the 
supreme judicial court had no jurisdiction of the case. 

The demandant then offered to prove that he had paid for 
the tenant a larger sum than the value of the lands demanded 
in this suit, towards the debts mentioned in the condition of the 
bond; and he therefore insisted that he had become the owner, 
absolutely, of the demanded premises. The judge refused to 
receive the proof thus offered, and ordered the action to be 
dismissed, with leave to the demandant to move to have it 
restored and a new trial had. 

Washburn, for the demandant. It is undoubtedly true, that 
an absolute deed, with a simultaneous bond, conditioned merely 
to reconvey, on the performance of certain terms, is a mortgage. 
Erskine v. Townsend, 2 Mass. 493. But this is not such a 
case. Besides the stipulation to reconvey, there is also a stipu- 
lation, in the condition of the bond, that the demandant may 
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take possession of such portion of the land as is equal in value 
to the amount of the debt paid by him for the tenant. And as 
this value is fixed by the agreement of the parties, the tenant 
loses nothing by way of penalty. A power, given to a mortga- 
gee to sell the mortgaged land, is valid. Eaton v. Whiting, 3 
Pick. 484. Kinsley v. Ames, 2 Met. 29. A fortiori, is the 
agreement valid in the present case, which is that of a condi- 
tional sale to the demandant, and not a mortgage. In Truill v. 
Skinner, 17 Pick. 213, it was held that where a bond of de- 
feasance was cancelled by agreement of parties, the mortgaged 
estate became absolute in the mortgagee. 

Bacon, for the tenant. The deed and bond constitute a mort- 
sage, and this court therefore has no jurisdiction of the present 
suit. St. 1840, c. 87, $1. Ingalls v. Richardson, 3 Met. 340. 
An equity of redemption cannot be severed from a mortgage, 
even by the express agreement of the parties. 2 Story on Eq. 
$1019. But the parties, in this case, have not agreed that the 
demandant should hold the land irredeemable on his being obliged 
to pay money for the tenant. ‘The agreement is, that the de- 
mandant, in such case, may take possession of the land; but 
he has not agreed to take the land in discharge of his claims. 
He may still sue the tenant on those claims. See Kelleran v. 
Brown, 4 Mass. 444. 

Hussarp, J. This was a writ of entry to recover two par- 
cels of land described in the demandant’s writ. To establish his 
title, he gave in evidence a deed of the tenant, dated October 
14th 1839, conveying the lands to him. By way of defence 
to this action, the defendant offered in evidence a bond, made 
to him by the demandant, bearing even date with the deed, 
and thereupon contended that the demandant’s title was that 
of a mortgagee, and therefore that this court could not sustain the 
action; the court of common pleas having exclusive jurisdiction 
thereof, by force of St. 1840, c. 87, $ 1, which provides that 
the supreme judicial court “shall hereafter have original and 
exclusive jurisdiction of all writs of entry, except for the 
foreclosure of mortgages,” the jurisdiction over which is con- 
ferred upon the court of common pleas. ‘The demandant then 
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offered to show that he had paid for the tenant, towards the 
debts mentioned in the condition of the bond, a larger sum of 
money than the value of the lands demanded, and therefore 
contended that he had become the absolute owner of the lands, 
and so this court had jurisdiction. The presiding judge rejected 
the evidence, and ordered the action to be dismissed for want 
of jurisdiction, with leave to the demandant to have the action 
restored, and a new trial had, if the evidence ought to have 
been admitted. 

[Here the judge recited the condition of the demandant’s 
bond to the tenant, as above set forth.] 

It is admitted by the demandant’s counsel, that if the de- 
mandant, by reason of the payments he has made, has not a 
right to the possession of the lands demanded, as the absolute 
owner thereof, discharged of all right of the tenant to redeem 
the same, this action cannot be maintained; and the ground 
assumed by the demandant is, that this contract was made with 
_a double aspect; the one, as a security for moneys due, and 
for outstanding liabilities, and for liabilities that might be in- 
curred ; and the other, upon what terms, as to price, the de- 
mandant might, if he chose, become the absolute owner of the 
property, or of specific portions of it. And we have no doubt 
that conditional agreements may be made for the purchase of 
lands, and that sale of estates also, upon good consideration, may 
take place, in which the vendor may contract for the repurchase 
of the same. But such contracts must be dona fide, and nota 
mere cover for a loan of money. 

If this were a conditional agreement for the purchase of the 
estates, as the demandant contends, it might then be doubted 
whether the action could be sustained without proof being 
offered by the demandant of his having agreed to take the 
estate at the estimated value, and of his surrendering, or offer- 
ing to surrender to the tenant, notes or securities equal in value 
to the same. But, in the light in which we view this contract, 
it is unnecessary to consider this question. The bond, given at 
the time of making the deed, is an instrument of defeasance, 
and the land is therefore held in mortgage ; and the stipulations 
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in the bond do not affect or alter the character of the convey- 
ance. ‘lhe law has always contemplated with jealousy any 
attempt to evade its provisions in respect to the right of redemp- 
tion of estates conveyed for security. And while, by reason of a 
breach of the condition of the deed, the estate becomes absolute 
in.the mortgagee, in law, yet equity has always preserved to 
the mortgagor a right of redemption of the mortgaged premises. 
The provision in the ‘present case between the parties was, 
that Randall should continue in possession, so long as he saved 
Waters harmless from his liabilities. And on the other hand, 
when Waters should be compelled to meet and discharge any of 
such liabilities, then, by said agreement, he might take immedi- 
ate possession of the estates, according to the estimated value, to 
such an extent as should be equal to the debt or liability so 
paid or cancelled by him ; or, in other words, so fast as he pays 
money for Randall, which is not forthwith repaid, he may take 
possession of so much of the mortgaged property as shall be | 
equal to such advance, agreeably to their estimate of value. | 
And so, when an amount equal to the whole value shall have been 
advanced for Randall, then Waters will be entitled to the whole 
estate. But this stipulation does not change the nature of the 
instrument, but is a mere provision for his obtaining possession 
of the mortgaged premises ; and while the estate thus becomes 
absolute in him at law, it is merely the commencement of his fore- 
closure in equity. If it were otherwise, a new description of 
conveyance would be created, to be treated asa mortgage, or 
not, at the option of the money lender; for here is no obliga- 
tion on his part to take the estate, and cancel the debts and 
liabilities, but only a right so to do; and in this manner the 
statute of mortgages would be broken in upon at pleasure, and 
new evasions of the laws against usury would spring into being. 
And though the transaction in the present case may have been 
made in perfect fairness, as it regards the full value of the 
premises mortgaged, so that the tenant would not be injured by 
the demandant’s becoming the present absolute owner of the 
_ estates, at the agreed prices, yet we cannot treat it in any other 
light than a mortgage. And though mortgages are made with a 
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power also, on the part of the mortgagee, to sell the mortgaged 
premises — like the case of Eaton v. Whiting, 3 Pick. 484; and 
though a separate deed of defeasance, made at the same time with 
the absolute deed, may afterwards, upon sufficient consideration, 
be cancelled as between the parties, in such manner as to give an 
absolute title to the mortgagee — the rights of third parties not 
having intervened —as was decided in the cases of Trull v. 
Skinner, 17 Pick. 213, and Harrison v. Phillips Academy, 
12 Mass. 465; yet I believe no case can be found, in which it 
has been determined that the mortgagee can, by forcegof any 
agreement made at the time of creating the mortgage, entitle 
himself, at his own election, to hold the estate free from condi- 
tion, and cutting off the right in equity of the mortgagor to re- 
deem. Such an agreement would not be enforced as against a 
mortgagor ; nor is it to be confounded with a sale upon condi- 
tion. Under these views, we are of opinion that the relation of 
these parties is that of mortgagee and mortgagor, and conse- 
quently that this court has no jurisdiction of the suit. ‘The 
same must therefore stand dismissed, with costs for the tenant. 


——_—___. 


INHABITANTS OF Sutton vs. INHABITANTS OF ORANGE. 


Before the passing of St. 1793, ¢. 34, a citizen who dwelt and had his home in an unin- - 
corporated place, when it was incorporated into a district or town, gained a legal 
settlement in the district or town, by force of the act of incorporation; that statute 
having merely affirmed, in this particular, a preéxisting rule of law. 

Where parts of different towns, together with unincorporated territory, are incorporated 
into a district, a citizen dwelling and having his home in such unincorporated terri- - 
tory, gains a legal settlement in such district, by force of the act of incorporation, in 


the same manner as if such district had been wholly composed of territory previ- 
ously unincorporated. 


Assumpsit to recover expenses incurred by the plaintiffs in 
the support of Lucy Malcomb, a pauper. - 

The only question in the case, viz. whether the pauper’s hus- 
band had a settlement in Orange, was submitted to the court on 
the following facts agreed: The pauper was married to Michael - 
Malcomb on the 7th of March 1791. On the 15th of October 


OCTOBER TERM 1843. 485 


Inhabitants of Sutton v. Inhabitants of Orange. 


1783, a part of the towns of Warwick, Athol and Royalston, 
together with a part of an unincorporated tract of land, called 
Ervingshire, was incorporated into a district by the name of 
Orange. (St. 1783, c. 17. 1 Special Laws, 58.) On the day 
of said incorporation, said Michael was a citizen of this Com- 
monwealth, over twenty one years of age, and dwelt and had 
his home on that part of Ervingshire which was included in and 
formed part of said district ; and neither he nor the said pauper 
is known to have gained a settlement in any other place in this 
Commonwealth. On the 24th of February 1810, the aforesaid 
district of Orange was incorporated as a town, by the name of 
Orange. (St. 1809, c. 60. 4 Special Laws, 261.) The de- 
fendants in this suit are the inhabitants of said town. 

Barton, for the plaintiffs. The pauper’s husband, residing and 
having his home on unincorporated territory, which was made 
part of the district of Orange, acquired a settlement in that dis- 
trict by force of the act of incorporation. Buckfield v. Gorham, 
6 Mass. 445. In that case, the whole town was composed of 
territory that was previously unincorporated ; but the principle 
there decided is applicable to the case at bar. See also Bath 
v. Bowdoin, 4 Mass. 452. 

As the husband of the pauper was settled in the district of 
Orange, he became settled in the town, on its incorporation as 
such. Hopkinton v. Walpole, 4 Pick. 357. 

Brooks, for the defendants, contended that there was no law, 
prior to St. 1793, c. 34, § 2, clause 9th, by which a person, 


_ dwelling and having his home in an unincorporated place, 


gained a settlement by virtue of the incorporation of such 
place into a town or district; and therefore that the pauper’s 
husband did not gain a settlement in Orange, by the incor- 
porating act of 1783. 

Suaw, C. J. This action is brought to recover for the sup- 
port of Lucy Malcomb, and the question is, whether, in right of 
her husband, she had a settlement in the town of Orange. It 
does not appear that Michael Malcomb, the husband, had any 


legal settlement, prior to the incorporation of Orange as a dis- 


trict, in 1783. At that time, he resided and had his home in 
41 * 
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the territory or plantation of Ervingshire, so called, at which 
time that tract of land and parts of three incorporated towns 
were incorporated into a district, by the name of Orange; and 
the same inhabitants were afterwards incorporated into a town 
of the same name. A district then was, and still is, a municipal 
corporation, having all the incidents, privileges, and powers of 
a town, and subject to all the duties of a town, except the 
privilege and duty of sending a representative to the general 
court. | 

Whether Michael Malcomb gained a settlement in the dis- 
trict of Orange, by its incorporation, in 1783, cannot, of course, 
depend upon the statute of 1793, c. 34, passed afterwards. 
But that statute was little more than an authoritative declaration 
of rules which had been before established as the rules by 
which persons had been held to acquire settlements. 

One of the principal objects of granting acts of incorporation 
of towns and districts was, to invest the settlers of a described 
territory with the immunities of town inhabitants, one of the 
most important of which was a right to have a support, from 
fellow townsmen, in case of falling into poverty. 

The case of Bath v. Bowdoin, 4 Mass. 452, which turned 
upon the act of incorporation of Bath in 1781, recognized the 
distinction between the incorporation of a new town, from un- 
incorporated territory, and that of a new town composed of a 
part of one or more old towns. In the former case, all persons, — 
living on the territory at the time of incorporation, acquired a 
settlement in the new town. In the latter, a person being in 
that part of the territory which before was part of an old town, 
if he had no settlement in the old town, did not thereby, ipso 
facto acquire one in the new. ‘The same principle is recog- 
nized in many cases. Buckfield v. Gorham, 6 Mass. 445. 
Westport v. Dartmouth, 10 Mass. 341. ‘These cases turned 
upon acts made before 1793, and established the same rules, 
as the statute passed in that year, as to the effect of acts of in- 
corporation. ‘The incorporation of a district into a town makes 
no difference in the settlement of persons, either to give, or 
take away, or alter a settlement. Walpole v. Hopkinton, 4 
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Pick. 357. The decision of the present case, therefore, does 
not depend upon the effect of incorporating the district of 
Orange into a town in 1810, but upon that of the incorporation 
of the district in 1783. 

The case at bar is one where the new district was composed 
partly of portions of old towns, and partly of unincorporated 
territory. In such case, we think all those who lived in that 
part of the new district which consisted of old towns, acquired 
a settlement in the new district, if they previously had a settle- 
ment in either of those old towns, and otherwise not; but that all 
those who lived in that part of the new district, which previously 
consisted of unincorporated territory, at the time of the incor- 


poration, zpso facto acquired a settlement in the new district. 


Perhaps there is no case precisely in point, but we think it re- 
sults from rules and principles well settled. The consequence 
is, that Michael Malcomb, being an inhabitant of the unincor- 
porated territory embraced by the act incorporating the district 
of Orange, acquired a settlement therein, which was extended 


to the pauper by her marriage with him, and which, on the in- 
- corporation of the same district into a town, became a settlement 


in that town. 
. Defendants defaulted. 


Bensamin Goopripce & another vs. Sinas Ross. 


Where a writ of error is brought to reverse a judgment recovered on a note against an 
infant, who appeared by attorney, a promise, made by him after he comes of age, to 
pay the note, is neither a release nor a waiver of the error, nor a bar to a writ of 
error, 

As there is no general issue for the trial of questions of fact upon a writ of error, it 
seems that the court, since special pleading is abolished, may direct how an issue 

- may be framed, and may allow the defendant in error to plead that the judgment, 
which is sought to be reversed, is not erroneous in any matter of fact, and tender an 
issue to the country, and may require him to file, with such plea, a specification, 
setting furth a release of errors, an estoppel, or any matter of fact in avoidance, on 
which he relies to show that the judgment ought not to be reversed. 


Tuts was a writ of error to reverse a judgment recovered by 
Silas Ross against Benjamin Goodridge and Daniel Goodridge 
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in the court of common pleas. The action, in which said 
judgment was rendered, was on a promissory note signed by 
said Benjamin and Daniel, and was entered at the August term, 
1840, of said court, when an attorney entered a general ap- 
pearance for the defendants. At the following December term, 
the defendants were defaulted, and the action was continued 
for judgment, which was rendered at the March term, 1841. 
No guardian ad litem was at any time appointed for said Daniel, 
nor did any person act or profess to act in said suit as his 
guardian. | 

The error assigned was, that said Daniel Goodridge, at the 
time of the rendition of said judgment, was an infant, under the 
age of twenty one years. The defendant in error pleaded that 
there was no error in the record, and issue was taken upon the 
allegation that said Daniel was an infant. Upon the trial of 
this issue, before Dewey, J., the plaintiffs in error introduced 
evidence tending to show that said Daniel was born on the 
18th of October 1820. The defendant in error then offered a 
witness, by whom he proposed to prove the following: facts : 
“ 'That the witness heard Ross, the defendant in error, ask said 
Daniel Goodridge, on the Ist of June 1842, if he could not pay 
him some money on that note. Daniel said he could not then ; 
he supposed he had no business to have signed it, as he was 
not then twenty one. Ross asked him if it was not an honest 
and just debt. Daniel said it was. Ross asked him if he was 
not willing to pay it. He said he was. He said he had no money 
then; he should have some in September, and then he would 
pay it.” The judge ruled that this testimony was inadmissible, 
and the jury found a verdict for the plaintiffs in error. 

Verdict to be set aside and a new trial granted, if the above 
ruling was erroneous and furnishes a sufficient cause for a new 
trial; otherwise, judgment to be entered for the plaintiffs in 
error. 

Wood, for the defendant in error. The promise of Daniel, 
in June 1842, to pay the note, was a ratification of his original 
promise. Whitney v. Dutch, 14 Mass. 457. Reed v. Batchelder, 
1 Met. 559. And as he appeared in the original suit by at- 
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torney, he must have had notice of the suit, and his new prom- 
ise was a ratification of the*attorney’s acts. 

A defendant, who was an infant when judgment was ren- 
dered against him, may waive the error. Arnold v. Sandford, 
14 Johns. 417. Such a waiver was made by the new promise 
in this case. 

Where a party has satisfied an erroneous judgment, it will not 
be reversed on error, merely to avoid costs, unless the plaintiff in 
error can recover back the money which he has paid. Potter 
v. Smith, 14 Johns. 445. In the case at bar, the defendant in 
error could recover on the new promise, if this judgment should 
be reversed. And where a party has suffered no injury, he 
ought not to be permitted to maintain a writ of error. See 
Camden v. Edie, 1 H. B. 21. Salmon v. Pizlee, 2 Day, 242. 
Whiting v. Cochran, 9 Mass. 532. Shirley v. Lunenburg, 11 
Mass. 383. 2 Saund. 46, note (6.) Bac. Ab. Error, B. 

The new promise is tantamount to a release of errors, and 
should operate as such to bar this suit. See Bac. Ab. Error, L. 
Dyer, 90 a. Hutchinson’s case, 3 Lev. 36. 

Washburn, for the plaintiffs in error. If several defendants 
appear by attorney, and one is an infant, it is error, and as the 
judgment is entire, it shall be reversed against all. 2 Saund. 
212 a, note (4.) One cannot release, in such case. Ruddock’s 
case, 6 Co. 25. And if he could, the new promise of Daniel, 
which was offered to be proved in this case, could not operate 
as a release or waiver of error. Such promise of an infant, 
after action brought, will not support the action. Ford v. 
Phillips, 1 Pick. 202. Much less will such promise, made 
after rendition of an erroneous judgment, release or waive 
the error. 

Suaw, C. J. The only question in this case is, whether the 
facts that were offered to be proved, would, if proved, have 
constituted a good waiver or release of the error. The evi- 
dence offered had no tendency to prove the fact in issue, to 
wit, whether Daniel Goodridge was twenty one years old when 
the judgment was rendered. 

As there is no general issue to try questions of fact upon a 
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writ of error, inasmuch as the plea zn nullo est erratum is in the 
nature of a demurrer, (Yelv. 57,) putting in issue only such errors 
as may be shown on the face of the record; it may be a ques- 
tion, since special pleading is abolished, how an issue should be 
framed, so as to enable the defendant in error to avail himself 
of an estoppel or other matter in avoidance. Perhaps it might 
be competent for the court, under their authority to direct how 
an.issue may be framed, and might be most conformable to the 
rules and practice of the court in analogous cases, to allow the 
defendant in error to come and plead that the said judgment is 
not erroneous in any matter of fact, in manner and form, &c., 
and tender an issue to the country. With this plea he might 
be required to file a specification, setting forth, in addition to a 
denial of the fact assigned for error, a release of errors, an 
estoppel, or any other matter of fact in avoidance, on which he 
relies, tending to show that the judgment ought not to be 
reversed. 

But we are of opinion, without relying on the form of the 
issue joined in this case, that the evidence, which was offered 
at the trial, would not constitute a good bar to the writ of error. 
That evidence went no further than to show an admission of 
Daniel that he owed the debt, and a promise to pay it. But no 
reference was made by him to the judgment. The doctrine of 
rebutter does not apply, because here was a bill of costs, in 
addition to the debt, and because Daniel might have grounds 
of defence to an action on the note, which he could not have to 
an action of debt on the judgment. 

Had the alleged admission and promise been made after the 
commencement of the first action, and had this evidence thereof 
been offered, then it would not have been admissible, because 
it was evidence to maintain an action on a new promise, on 
which the cause of action accrued after it was brought. Ford 
v. Phillips, 1 Pick. 202. Thornton v. Illingworth, 2 Barn. & 
Cres. 824. Asa waiver or release of errors, it was not admis- 
sible, and would not be under a plea in bar; because such plea 
is in the nature of an estoppel, and must apply directly to the 
judgment itself. The admission and promise, offered to be 
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proved, were, that the note constituted a good debt, and that 
Daniel would pay it. It did not attach to the judgment, and 
it does not even appear that he knew that judgment had been 
rendered. Supposing such acknowledgment and promise would, 
prima facie, support a new action, it would be competent for 
the defendant therein to prove payment by himself or his co- 
debtor, or set-off, or any other matter in discharge and avoid- 
ance; of all which he might be deprived, if this judgment 
should be affirmed. It does not therefore follow, as a necessary 
or even a natural conclusion, because Daniel was willing then - 
to pay the note, that he intended to waive the error in the judg- 
ment admitted to be erroneous. 

The verdict must stand, and the judgment of the court of 
common pleas be reversed. 


Wivursam Puirrs & others vs. Sinas CHasez. 


Where an indorsed note, Jeft in a bank for collection, is not paid by the maker at 
maturity, the cashier of the bank, not knowing the place of the indorser’s residence, 
does not use due diligence to ascertain it, by merely inquiring therefor of a person 
having temporary charge of the post office in the town where the bank is established ; 
and therefore if due notice of non-payment is not given to the indorser, he is 
discharged. 


Assumpsir by the indorsees against the indorser of a promis- 
sory note, for $254, signed by Chase & Brown, dated March 
29th 1842, payable to the defendant, or his order, in six 
months from date, at the Millbury Bank. 

At the trial in the court of common pleas, before Warren, J., 
the only question was, whether due notice was given to the de- 
fendant of the non-payment of the note by the promisors at ma- 
turity. It was admitted that the defendant, when the note was 
made, resided in the town of Millbury ; but that, in April 1842, 
he removed into the town of Sutton, where he has ever since 
resided: That the note, on the day when it was payable, was at 
the Millbury Bank, and was not paid: That after the closing of 
the bank on that day, the cashier of said bank addressed a letter 
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to the defendant, giving him notice of the dishonor of the note, 
and demanding payment of him; and that this letter was di- 
rected to the defendant at Millbury, and was deposited, on the 
same day, in the post office at Millbury. 

It was also admitted that said cashier did not know of the 
‘emoval of the defendant from Millbury, and that, when he de- 
posited the letter in said post office, he inquired of a person 
then in the charge of the office, where the defendant resided, 
and was informed that he lived in Millbury. No evidence was of- 
fered tending to show that the defendant ever received said letter. 

The plaintiffs offered evidence to show that it was the uni- 
form usage of the Millbury Bank to give notice to indorsers of 
notes, residing in Millbury, (where the bank is established,) 
of the dishonor of such notes, by depositing notices in the post 
office there. The judge rejected this evidence, and instructed 
the jury that, upon the foregoing facts, the plaintiffs were not 
entitled to recover. A verdict was returned for the defendant, 
and the plaintiffs alleged exceptions. 

Miles, for the plaintiffs. 

Barton, for the defendant. 

Suaw, C. J. The note being payable at the Millbury Bank, 
and being at the bank at maturity, with authority to the cashier 
to receive payment and give up the note, the non-payment of 
the note during bank hours, on the last day of grace, was a dis- 
honor; and the only question is, whether due notice was given 
to the defendant, to charge him as indorser. 

Had the defendant continued to reside in Millbury, we think 
a notice to him, by a letter put into the post office in the same 
place, would have been insufficient. Peirce v. Pendar, 5 Met. 
352. But in fact he had removed, several months before, into 
the town of Sutton; and the question is, whether the cashier 
of the bank, acting as agent of the holders, used due diligence 
to find what place he had removed to. If the place of his actual 
residence could have been ascertained by due inquiry and reason- 
able diligence, it was the duty of the cashier to give him notice 
personally or by mail, at the place of his actual residence. [fit 

‘could not be ascertained, or if he had gone abroad, notice should 
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have been given at his last place of abode. But the court are 
of opinion that no proper inquiry was made, or diligence used. 
No inquiry was made at his last place of residence in Millbury, 
nor of the other parties to the note, nor of any agent, neighbor 
or relation, nor of any person likely to know the fact; but only 
of a person acting as a substitute for the postmaster at the time ; 
and there is nothing to show, and no reason, from his situation, 
to infer that he was a fit person to make such an inquiry of. 
Exceptions overruled. 


—_—_— 


Seta Caupwetyi vs. Apew Rice. 


A. sued B., and summoned C. as trustee of B.: A., B. and C. afterwards made a tripartite 
agreement, in which it was stipulated that the respective demands of B. and C. should 
be submitted to referees, who should determine the amount due from C. to B.; that 
C. should not make his disclosure in the trustee process, until after the referees 
should make their award; and that if the referees should determine that C. was 
indebted to B.,C. should disclose, or become charged, as trustee of B., to the 
amount which the referees should determine to be due from him to B.; and that C. 
should be discharged from said process, if the referees should determine that he was 
not indebted to"B.: The referees determined that C. was indebted to B. in a certain 
sum ; but C. neglected to make his disclosure in the trustee process, until after B.’s 
estate had been assigned under the insolvent Jaw of 1838; and, on his subsequently 
making his disclosure, he was discharged, because the assignment of B.’s estate had 
dissolved the attachment, made of B.’s debt, by said process: A. afterwards sued C. 
for breach of the aforesaid agreement, in not making a seasonable disclosure in said 
process, and recovered judgment against him for the amount which the referees 
determined to be due from him to B.; and C. satisfied that judgment: The assignee 
of C., appointed under the insolvent law, afterwards brought an action against C. to 
recover the aforesaid amount. Held, that the action could not be maintained; B. 
himself having no right of action against C., when his estate was assigned. 


Tuts was an action by the assignee, under the insolvent law 
of 1838, of Ephraim Sprague, an insolvent debtor, to recover 
money alleged to be due from the defendant to said Sprague. 

The parties submitted the case to the court on the following 
facts agreed: ‘The assignment of Ephraim Sprague’s estate was 
duly made to the plaintiff, under S¢. 1838, c. 163, on the 17th 
of January 1840. On the 18th of March 1839, Harding P. 
Woods and Spencer Field, copartners, brought a suit against 
said Sprague, and summoned the present defendant, Rice, as his 
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trustee. On the 25th of November 1839, an agreement was 
made by said Rice, of the first part, said Woods & Field, of 
the second part, and said Sprague of the third part, in these 
terms: ‘Whereas there is an action now pending in the court 
of common pleas at Worcester, in which said Woods & Field 
are plaintiffs, and the said Sprague, principal, and said Rice, 
trustee; and whereas, at the time of the service of the said 
trustee process, there were mutual accounts and demands be- 
tween said Rice and Sprague, of long standing, and unadjusted ; 
‘ therefore, to enable said Rice to disclose his indebtedness, if 
any, to said Sprague, at the time of the service of the said pro- 
cess, and that justice may take place between the parties to this 
agreement; the said Rice, in consideration of the agreement 
of said Sprague and of said Woods & Field, and the other 
parties, in consideration of the agreement of said Rice, &c., 
agree to submit their respective accounts and demands to refer 


ees”? [named] ‘for inspection and determination of the amount , 


of said Rice’s indebtedness at the time aforesaid ; and said Rice 
agrees with said Woods & Field, that he shall not disclose, as 
trustee in said action, till after the referees have, determined, 
&c.; and if the referees, after hearing, on notice, shall deter- 
mine that said Rice was indebted to said Sprague, said Rice 
agrees to disclose, or become charged as trustee, to the amount 
said referees shall determine was due: And said Woods & Field 
agree that said Rice shall be discharged, if the referees deqwe 
that said Rice was not indebted to said Sprague.” 

A hearing was had, on notice, before the referees, on the 9th 
of December 1839, during the sitting of the court of common 
pleas for the county of Worcester, at the December term, and 
they found the sum of $351:81, as a balance due to said Sprague 
from said Rice. Said Rice did not disclose as trustee, at said term, 
and charge himself, and said action was continued to the March 
term of said court, 1840, when said Rice did disclose, and was 
discharged ; the said Sprague’s estate having been assigned 
under the insolvent law, as above mentioned, and the attach- 
ment of his effects and credits in the hands of said Rice, by said 
~ Woods & Field, being thereby dissolved. Said Woods & Field 
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soon afterwards sued said Rice upon the above recited agree- 
ment of reference, and recovered judgment against him there- 
on, in this court, for the aforesaid sum of $351-81, found due 
by said referees ; which judgment said Rice has satisfied. (See 
4 Met. 481.) 

Washburn & W. A. Bryant, for the plainuff. The recovery 
~ by Woods & Field against Rice, 4 Met. 481, is no bar to this 
action, as it did not discharge the debt due from Rice to 
Sprague. ‘The attachment of that debt, by the trustee process, 
was dissolved by the assignment of Sprague’s estate under the 
insolvent law ; and Woods & Field recovered damages of Rice 
for a mere breach of agreement. And when Rice paid that 
judgment, he paid for his own default, and not the debt which 
he owed Sprague. ‘That debt is still unpaid, and the plaintiff, 
as Sprague’s assignee, is entitled to recover it. ‘The defendant 
cannot escape from the plaintifi’s claim, unless the law shall be 
made to yield to an apparent equity in this particular case. But 
the equity is only a seeming one. If it be hard for the de- 
fendant to lose the amount in question, the hardship arises 
from his own, neglect to make a seasonable disclosure in the 
trustee process. 

Brooks, for the defendant. ‘The debt now sued for did not 
pass to the plaintiff, as Sprague’s assignee, as Sprague himself 
could not have recovered it of the defendant, after the agree- 
ment of November 25th 1839, and the award made in pursu- 
ance of that agreement. Prior to Sprague’s insolvency, he had, 
in effect, transferred the debt to Woods & Field, for a valuable 
consideration. 

Hussarp, J. The argument of the plaintiff proceeds upon 
the ground that the original promise, made by Rice to Woods 
& Field, was independent of Sprague, and consequently that 
the judgment recovered by them against Rice, the present de- 
fendant, was collateral, and founded upon a consideration which 
did not affect Sprague; so that the debt due from Rice to 
Sprague remains uncancelled, and in full force, and has passed, 
by virtue of the act under which Sprague was declared an in- 
solvent debtor, to Caldwell, his assignee. If the premises upon 
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which the argument rests are correct, the conclusion might 
follow, as contended for. But we are of opinion that the 
promise, made by Rice to Woods & Field, was not independ- 
ent of Sprague. The agreement of November 25th 1839 
was an agreement of three parts, Rice of the first part, Woods 
& Field of the second, and Sprague of the third part. This 
agreement, by necessary implication, admits that Sprague was 
indebted to Woods & Field, and it provides that Sprague and 
Rice may submit their respective demands to certain referees 
for their determination, and if they decide that Rice is indebted 
to Sprague, he is to disclose such sum, as the amount for which 
he is to be charged as trustee ; and if they determine that he is 
not indebted to Sprague, then Woods & Field agree that he 
shall be discharged. 

It is obvious that such an agreement could not be of binding 
force upon Woods & Field, unless they were parties to it; for 
their rights were not by law dependent upon an award of ref- 
erees, between their debtor and his trustee, agreed to after the 
commencement of the suit; for they were entitled to have those 
accounts adjusted, to examine them for themselves, and to have 
the balance, if any, ascertained by the court before whom their 
suit was pending. Neither would Rice be protected in his 
disclosure, by any such award, without the agreement of Woods 
& Field; and no such reference could take place without 
Sprague’s being a party, and consenting that the award should 
be binding on him, as well as on the other parties. 

We think, therefore, that the agreement was founded on 
mutual promises, and that it gave Woods & Field an equitable 
lien on the award that might be made, which could be enforced 
by them against Rice, either by a judgment against him on his 
disclosure as trustee, or by an action against him, founded upon 
his promise, in case he should neglect or refuse to disclose. 
The reported case of Woods & Field v. Rice, 4 Met. 481, 
shows that he refused to disclose, and in consequence he was 
charged, on his promise, with the amount of the debt due from 
him to Sprague. ‘This took place after the insolvency of 
Sprague, and the assignment of his effects, which were facts 
appearing in that trial. 
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We are of opinion that the judgment recovered by Woods 
& Field against Rice, and satisfied by him, is in law a payment 
of the debt due from Rice to Sprague, and that consequently 
no right of action exists in the assignee of Sprague to recover 
it again. No greater rights passed by force of the assignment, 
than those which Sprague himself possessed in regard to this 
ciaim; and Sprague could not maintain a suit for this claim 
against Rice. He could not resort to his original cause of 
action; for that was merged in the award. He could not 
maintain an action on the award; because he had stipulated 
with Woods & Field and Rice, that if they would agree to the 
reference, they (Woods & Field) should be entitled to the 
fruits of the award. 

The cause has been ingeniously argued by the counsel for the 
plaintiff; but we do not yield to the suggestion that the law 1s 
made to bend to the apparent equity of the case on the part of 
the defendant. On the other hand, if the disclosure had been 
made within a reasonable time, Woods & Field would have 
recovered the amount in their trustee suit, and the general 
creditors of Sprague would have had no benefit from his de- 
mand against Rice; and they are not, therefore, placed in a 
worse situation by reason of the decision in the former action 


of Woods & Field v. Rice. 
Plaintiff nonsuit. 


Natuan Gerorce vs. INHABITANTS OF THE SEconD ScHoon 
District 1n Menpon. 


Where an application for calling a meeting of a school district contains, in precise and 
enumerated articles, the objects of the meeting, and such application is annexed to the 
warrant for calling the meeting, and the person, to whom the warrant is addressed, is 
therein directed to warn the inhabitants of the district to meet for the purpose of 
acting on the articles named in such annexed application, those articles are a part of 
the warrant, as effectually as if they were embodied in it. 

A school district, at a meeting legally held, voted to build a school house, chose a 
building committee, and instructed said committee to make a written contract with 
M. to build the house fora certaim sum, pursuant to M.’s proposal; The meeting 
was then adjourned: At another meeting, called and held before the day to which 
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the former meeting was adjourned, the district voted to build a school house on a 
plan then first proposed by D.; to purchase a site therefor, according to a proposal 
then first made ; to raise and appropriate a certain sum for building the house and pur- 
chasing the site thereof; and chose a building committee to oversee the erection of 
the house, to enter into a contract with D. for the building thereof, according to the 
plan proposed by D., and to take a deed of the site. Held, that the votes passed at 
the second meeting were Jegal and binding, and that they, by necessary implication, 
rescinded the votes passed at the former meeting. 

Where a school district accepted the proposals of a builder, to erect a school house, 
for a certain sum, with liberty to build a public hall over the same, as the builder’s 
property, he allowing the district to have the use of the hall, free of charge, for meet- 
ings of the district, and for examination of the schools, &c.; and the house was so 
built ; it was held that the district had not exceeded its authority, and that a tax was 
legally assessed to pay for the house. 

Where a town chooses three assessors, two of whom are sworn, and the third does not 
refuse to accept the trust, but omits to take the oath of office, and when called upon 
by the other two, declines to act, and the town does not choose another in his stead, 
the other two have authority to assess taxes. 

A tax assessed upon the inhabitants of a school district is not rendered void by the 
omission of the assessors, through misinformation, mistake of fact, or error of judg- 
ment, to assign the real estate of one or more non-resident owners to any school 
district. 


Assumpsir to recover the amount of a tax assessed upon the 
plaintiff, and collected of him by compulsory process. 

The case was submitted to the court upon an agreed state- 
ment of facts, as follows: The plaintiff, at the time of the assess 
ment of the tax hereinafter mentioned, was an inhabitant of the 
second school district in Mendon, and liable to taxation therein , 
and the prudential committee of said district, then and before 
that time in office, were rightfully chosen. On the 20th of Jan- 
uary 1840, fifteen of the legal voters of said district made a 
written application to the prudential committee to call a meeting 
of the district, to act on the several articles specified in said 
application. Among the articles thus specified were the follow- 
ing: ‘To see if the district will vote to build a school house. 
To see how much money the district will raise and appropriate 
to build and complete said house. ‘To fix upon a site for said 
house. ‘To do and act on every thing necessary and proper in 
and about the erecting and finishing of the house.” The pru- 
dential committee thereupon issued a warrant for a meeting of 
the district, to be held on the Ist of February 1840, “ to act on 
the articles mentioned in the application” for the calling of the 
meeting; a full copy of which application was annexed to said 
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warrant, but no articles were inserted in the warrant itself. 
The person to whom the warrant was addressed, posted up an 
attested copy thereof, and of said application, as annexed there- 
to, seven days before the said 1st of February, conformably to 
the following vote, passed by said district on the 23d of March 
1839: <“ Voted, that all future meetings of this school district 
shall be warned by posting up a copy of the application and the 
warrant for the same, attested by the person to whom the warrant 
shall be directed ; and it shall be the duty of the person to whom’ 
the warrant for any future school meeting shall be directed, to 
attest the same, and post up one copy thereof at” [each of two 
stores mentioned.] The meeting, thus called and warned, was 
held on said Ist of February, and said district then voted unani- 
mously to build a school house, and chose a committee to report 
a plan of a house, an estimate of the cost thereof, and a site 
upon which it should be erected. The meeting was then ad- 
journed to the 13th of said February, when the report of the 
aforesaid committee was made to the district, and was ordered 
to lie on the table. ‘The meeting was then adjourned to the 
20th of said February, when the district unanimously voted to 
accept the plan of a school house offered by J. G. Metcalf; 
chose 8. Dudley, D. Davenport and B. D. Williams, as a build- 
ing committee, and instructed them to receive proposals for 
building.a house agreeably to the aforesaid plan, and to present 
such proposals as they might receive, for the further considera- 
tion of the district at an adjourned meeting. The meeting was 
then adjourned to the 5th of March 1840, when the district met 
and “ voted that the school house be finished by the first day of 
September next.” The said building committee then reported 
that they had received proposals for building the school house, 

from four persons. The district, after having heard all said 

proposals, voted that the proposal of W. 'T. Metcalf, to build 

the house for $1550, be accepted, and that the building com- 

mittee be instructed to enter into a written contract, in behalf of 
the district, with said W.'T. Metcalf, to build the house for 

the aforesaid sum. The meeting was then adjourned to the 

12th of March 1840, and from that time to the 27th of May 


following. 
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On the 14th of March 1840, the committee of said district, on 
the written application of .16 voters, including said building 
committee, issued a warrant for a meeting, to be held on the 
21st of said March, to act on the following articles, among 
others: ‘To see if the district will vote to build a school house 
in said district. To see if the district will fix upon and purchase 
a site for a school house. ‘To see if the district will raise and ap- 
propriate a sum of money sufficient to build a school house, and 
‘purchase a site for the same. To see if the district will choose 
a building committee to oversee and transact all matters and 
things in any way connected with the erection of a house and 
the purchase of a site for the same. To see if the district will 
grant the liberty to have a public hall built over the school 
house. ‘To do and act on every thing necessary and proper in 
and about the erecting and finishing of said house.” ‘This war- 
rant was in the same form (as to the annexation of the applica- 
tion for the meeting, &c.) as that which was issued for the 
meeting on the Ist of February preceding, and an attested 
copy thereof was posted up in the same manner. At the meet- 
ing held, in pursuance of this warrant, on the said 21st of March, 
the district voted to build a school house; to accept the pro- 
posal of S. Dudley to build a school house, and to sell a site 
therefor to the district ; and to raise and appropriate the sum 
of $1700 for the purpose of building a school house and pur- 
chasing a site for the same, agreeably to the terms of said Dud- 
ley’s proposal, (Said proposal was never submitted to any 
building committee, nor to the district, before it was read and 
accepted at said meeting.) The district also chose D. Daven- 
port, B. D. Williams and H. Allbee as a building committee, 
to oversee and transact all matters and things in any way con- 
nected with the erection of a school house, and the purchase of 
a site therefor, and to take a deed from said Dudley of the site 
voted to be purchased of him, and to enter into a written con- 
tract with him, in behalf of the district, to build and complete 
said house agreeably to the terms of his proposals. The follow- 
ing vote was also passed at this meeting: ‘Voted, that the dis- 
trict grant liberty to 8. Dudley and his associates to build a 
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hall over the school house, which the district have voted to erect, 
with the privilege of an entrance and stairway in the front en- 
try of said house, in consideration that the district may have 
the use of said hall, free of charge, for all school district meet- 
ings, for all examinations of its public and private schools, and 
for the delivery of lectures upon the subject of education ; no 
public meeting being held in said hall, during the usual school 
hours, unless by consent of the prudential committee of the 
district; and the proprietors of said hall insuring the whole 
building, at a mutual insurance office.’ This meeting was 
then adjourned to the 4th of April 1840. 

The abovementioned proposal of said Dudley was, that he 
would sell and convey to the district a certain described tract 
of land for the site of a school house, and would erect the 
house in the manner stated in said proposal, and complete the 
same by the Ist of October 1840, for the sum of $1700, pro- 
vided the district would grant liberty to him and his associates 
to erect a public hall over said house, “upon terms and con- 
ditions mutually satisfactory.” ; 

On the 23d of March 1840, the building committee, who 
were chosen on the 2Ist, and the said Dudley, executed an 
indenture, in which he stipulated to build said school house, 
- according to the aforesaid proposal, for the sum of $1550; 
and the committee, in behalf of the district, stipulated that 
the district should pay him that sum, when he should complete 
the house to the acceptance of said committee. 

At the meeting held by adjournment on the 4th of April 
1840, the district “ voted that 8. Dudley and his associates, 
to whom the district have granted liberty to build a hall over 
the school house which they are about to erect, also have lib- 
erty to construct and build a colonnade upon the front end of 
said house.” ‘The meeting was then adjourned without day. 

On the 27th of May 1840, the district met, ‘ pursuant to 
adjournment from March 12th,” and voted to reconsider the 
vote passed on the 5th of March, accepting the proposal of W. 
T. Metcalf to build the school house for $1550; and also to 
reconsider the vote, passed on the same day, instructing the 
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building committee to enter into a written contract with said 
Metcalf to build the school house pursuant to his proposal. 
The district then “voted that this warrant be now dissolved.” 


The school house was erected by said Dudley, with a hall 


over the same, which hall is owned and occupied by him and 
his associates, for their benefit, under the agreement, above 
mentioned, as to the use thereof; and the lower part of said 
house has been, and still is, used by the district for schools. 

No written contract for the building of the school house was 
ever made with said Metcalf, by the building committee; and 
no deed of the site on which said house has been built, has yet 
been delivered to or accepted by said district. Such a deed 
was tendered to the building committee, on the 27th of Octo- 
ber 1841, but was not accepted nor recorded. 

At the annual meeting of the inhabitants of the town of 
Mendon, held in April 1841, A. Wilder, W. A. Hall, and N. 
Cowen were chosen assessors for the year then ensuing. The 
two former accepted the office, were duly qualified, and acted 
as. assessors, during that year. Said Cowen did not accept, and 
was not qualified. When notice of his appointment was given 
him by a constable, he made no reply ; and on being subse- 
quently requested by the other assessors to act with them, “ he 
sent notice by the same constable, declining to act,” and never 
did act with them. No other assessor was appointed for that 
year. 

On the 11th of August 1841, said Wilder and Hall (as ap- 
pears by their record) made the “assessment of a tax of $1700. 
raised by a vote of the second school district in Mendon, on 
the 21st of March 1840, as certified to us by the clerk of said 
district, upon the estates liable to taxation in said district, for 
the purpose of erecting a school house in said district.” And 
on the same day, a warrant for the collection of said tax was 
committed by said Wilder and Hall to S. Taft, treasurer and 
collector of taxes for said town, who committed the same to D. 
Ross, deputy collector, duly appointed by said Taft. On the 
22d of September 1841, said Ross collected of the plaintiff the 
part of said tax which was assessed upon him, namely, $151-99, 
by compulsory process. 
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In determining in which school district the lands of non- 
residents should be taxed, the said two assessors did not deter- 
mine in which district certain real estate, called ‘the bank 


house and lot,’ owned by the United States Insurance Com- 


pany, at Boston, and other estate, (hereinafter described) owned 
by the heirs of Betsey Wilbur, should be taxed. Said bank 
house and lot have been taxed, every year since 1836, to W. S. 


-& C. C. P. Hastings, with their knowledge and consent, and have 


never been assigned to any school district, as non-residents’ 
estate, by any board of assessors. No one of the heirs of Bet- 
sey Wilbur has resided in Mendon, within the last twelve years. 
In November 1839, a tract of land, which had been the dower 
of Martha Fairbanks, was divided, on her decease, among her 
former husband’s heirs, one share of which, appraised at 
$ 140-41, was assigned to said heirs of Betsey Wilbur; and 
Mercy Lege of Mendon has since had the occupation of said 
share. She has also had possession of the share of said Betsey 
Wilbur’s heirs in a former division of the estate of said Mar- 
‘tha’s husband, and has paid the taxes on the same, which have 


. been set to her, for many years. Said share in the dower afore- 


said has not been taxed, since it was assigned to said heirs of 
Betsey Wilbur. The only fact, relied on by the plaintiff, to 
bring to said two assessors the knowledge that said estates be- 
longed to non-residents is, that one of said assessors resided, 
for several years previously to 1841, within a short distance of 
said estates. 

In 1840, L. Callam was one of the board of assessors for the 
town of Mendon, and occupied a part of the house included 
in the dower above mentioned, which belonged to the heirs of 
said Betsey Wilbur; and the share thereof which was assigned 
to said heirs, in the division aforesaid, was in the immediate 
vicinity of the house so occupied by said Callam. The asses- 
sors of 1840, (including said Callam,) besides assessing cther 
taxes, assessed on the inhabitants of the second school district 
a tax of the like amount, and for the same purpose, as the tax 
brought in question in this suit. Yet said assessors did not 
include, either in the county, town, or school district tax, made 
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by them, the said estate of the heirs of Betsey Wilbur, nor was 
the same assigned to any school district, as the property 
of non-residents. Nor did the said two assessors of 1841 
either assign said estate to any school district, or assess the 
same in the tax now in question; nor has the same ever been 
assigned, by any board of assessors, to any school district. 

Said Dudley has recovered judgment against the defendants, 
on his aforesaid contract for building said school house. 

Hallett, for the plaintiff. 1. The “subject matter” to be 
acted upon at the meeting of February 1st, was not “inserted in 
the warrant for calling the meeting,” as the law requires. It 
was merely attached to the warrant, in a copy of the application 
for the meeting. The warrant was therefore void. A fortiori 
of the warrant for calling the meeting of March 21st. 

2. If the first warrant was not void, yet the district, at the 
first meeting and the adjournments, exhausted the matter of the 
warrant, so that a second meeting, on the same subject, could 
not legally be called, until the proceedings at the first had been 
reconsidered and rescinded ; especially while the first meeting: 
stood adjourned. Besides; the district had delegated its authority 
to a committee, and could not delegate it again, without revok- 
ing the first act of delegation. 

There was no article, in the warrant for the second meeting, 
as to the consideration of a proposal for building, yet such pro- 
posal was the subject of the first and main action of the district 
at that meeting. It was precipitately adopted, without being 
first referred to any committee for examination. The district 
could not, under this warrant, if under any, vote to build a 
house, the roof of which they could not repair without commit- 
ing a trespass. Loring v. Bacon, 4 Mass. 575. 

3. There was no board of assessors in Mendon, in 1841. 
Three were chosen, two only were sworn and acted, and there 
was nd choice of another to supply the place of him who refused 
to act. Thus the smallest number of assessors, that the law 
permits to act at all, assessed the tax in question, without the 
assistance or correction of another, and contrary to the spirit 
of the statutes. Rev. Sts. c. 15, $$33 36, 40, 42. Alvord 
v. Collin, 20 Pick. 424. ) 
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4. Estates of non-residents were neither taxed nor assigned 
to any school district, as the law requires, and the tax, for this 
reason, is illegal and void. Rev. Sts. c. 23, $$ 33, 35. Taft 
v. Wood, 14 Pick. 362. 

Washburn, for the defendants. 1. The “ subject matter ” 
was, in legal effect, inserted in the warrants for calling the 
meetings of the district; as the warrants referred to an ac- 
companying paper, which set forth the matter with particu- 
larity. , 

2. Assuming that the first and second meetings were both 

legal, the proceedings of the district at both were legal, so far as 
they went; there being no law to prevent the building of ‘more 
than one school house by a district. Williams v. School Dis- 
trict in Lunenburg, 21 Pick. 82. There is nothing in the re- 
vised statutes which prohibits a district to build a school house 
in connection with another owner. See Spaulding v. City of 
Lowell, 23 Pick. 71. And the expense of the house, thus built 
by Dudley, was the same that was to have been paid to Met- 
calf for the house which he was to have built, viz. $1550. 
_ But the votes at the second meeting rescinded, by necessary 
implication, the votes at the first. In addition to this, the votes 
passed at the first meeting were actually, and in form, rescinded, 
as they legally might be, before any measures were taken under 
those votes. Pond v. Negus, 3 Mass. 230. 

3. The two assessors who were sworn had authority to act, 
after giving notice to the third. 21 Pick.76. Sprague v. Bailey, 
19 Pick. 436. By Rev. Sts. c. 15, $42, a town may fill a 
vacancy in a town office, but is not required to do it; and 
by $ 37, county commissioners “ may appoint three or more 
assessors,” when a town neglects to choose selectmen or as- 
sessors, but have no authority to appoint one, where one omits 
toact. Until the town chose to consider that there was a va- 
cancy in the board of assessors, the third assessor might have 
taken his oath, and then have acted with the other two. 

4. The case of Tuft v. Wood, 14 Pick. 352, was decided 
under St. 1826, c. 143, which has been changed by Rev. Sts. 
c. 23. ‘The bank house and lot cannot be regarded, in a school 
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tax, as property of non-residents, under the revised statutes, as 
the tax thereon has been long set to residents in the district, 
and been paid by them. And the accidental omission to tax a 
fractional part of the Wilbur estate, or to assign it to any school 
district, will not vitiate the tax. Inglee v. Bosworth, 5 Pick. 
501. Alvord v. Collin, 20 Pick. 426-431. Watson v. Inhab- 
itants of Princeton, 4 Met. 599. 

Suaw, C. J. This action is brought by an inhabitant of 
the district to recover a sum of money, as had and received by 
the defendants to his use, and it is presented to the court upon 
an agreed statement of facts. The ground is, that the plaintiff 
has been compelled, by force of legal process, namely, an asses- 
sors’ warrant, to pay over to the collector the sum in question, 
as a school district tax, which was illegally assessed, and wrong- 
fully demanded of him. 

That payment on a demand made by force of such process, 
when the party called upon must pay or suffer his property to 
be taken, or his person to be arrested, and where he has no day in 
court to answer, is a payment by compulsion, has been repeatedly 
decided. Preston v. Boston, 12 Pick. 7. Dow v. First Par- 
ish in Sudbury, 5 Met. 73. It does not appear, by any fact stated 
in the agreement, that this money has ever been paid over by 
the collector to the town treasurer, as required by law, to the 
use of the school] district, or to any officer or agent of the dis- 
trict ; and there would certainly be a technical difficulty in hold- 
ing that this corporation has received any money, as the facts 
now stand. But this is merely technical, and may perhaps lead 
only to an amendment, or new trial; and as no objection on 
this ground was taken at the argument, we have preferred to 
proceed and consider the points made in the argument. 

The tax in question was a tax of $1700, voted by the school 
district to be raised for the purpose of building a school house, 
at a meeting of the school district held on the 21st of March 
1840. 

1. The first objection to the regularity and Validity of this 
meeting is, that the warrant did not embody and specify the 
various subjects, upon which the inhabitants of the district were 
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called toact. Itis difficult to apprehend the nature and force of 
this exception. This warrant is before us, together with the whole 
of the school district records relating to this subject. These 
records are not only kept in a very legible and elegant hand 
writing, but they manifest a neatness, order and _perspicuity, 
throughout, seldom seen in corporation records of much larger 
bodies. ‘They appear to have been kept and certified by Mr. 
John G. Metcalf, who was clerk of the district during the entire 
period of these transactions. 

It appears by the record, that an application was made to the 
committee by the requisite number of inhabitants; that there 
upon the committee transcribed the application, which states with 
precision, and in enumerated articles, all the objects for which 
the meeting is called. ‘Then, upon the same paper, they annex 
their warrant to the clerk, directing him to call a meeting of the 
inhabitants, at a time and place named, to act on the articles 
named in the annexed application. ‘This form makes the arti- 
cles a part of the warrant, as effectually as if they had been em- 
bodied in it. It is a general rule, that when an instrument re- 
. fers to a paper annexed, it becomes part of the instrument, as if 
it were embodied in the descriptive part of the paper itself; 
especially when, as in this case, the application was directed 
to be attested by the clerk, and the warrant to be posted up. 
The same rule applies to deeds and other instruments. Indeed, 
it is the usual form adopted in calling meetings of proprietors of 
common and undivided lands, as we often see in the newspa- 
pers. So the same form is commonly used when a justice of 
the peace calls a meeting of towns or parishes, on the applica- 
tion of inhabitants. There is a convenience in this, because it 
expresses with exactness the purposes for which the meeting is 
requested by those who by law have a right to request it, and 
the authority under which the magistrate acts, who, in this 
respect, is a ministerial officer. 

2. Another point was taken in this connection, which is, that 
when the district voted, on the 21st of March, to build a school 
house ; to contract with Dudley, and accept his proposal; to au- 
thorize the erection of a hall over the house, and a colonnade in 
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_ front of it, and to assess a tax of $1700, to meet the expenses 
of such building and the site for it; the proceedings were irreg- 
ular and void, because the district, at their previous meeting, had 
already adopted a different mode of proceeding, had agreed to 
accept the proposal of William T. Metcalf, and therefore had 
exhausted their power on the subject. 

In the first place, the authority given to the first building 
committee was a naked authority, and might be revoked ; and 
doing an act quite inconsistent with it was a revocation, as 
much as a reconsideration of the former vote, or revocation in 
terms. Whether William 'T. Metcalf derived any right under 
that vote, depends upon other facts not stated, and is a very 
different question, not now open. 

The question is, whether the vote of the district, on the 21st 
of March, by which the tax in question was laid, was a legal 
vote. The district had had several meetings, by which they 
had adopted a plan, agreed to employ Metcalf, and appointed a 
building committee, consisting of Davenport; Williams and 
Dudley. The last of these meetings was held on the 12th of 
March, and was then adjourned to the 27th day of May. On 
the 14th of March, two days after this adjournment, all the 
members of this committee, together with other legal voters of 
the district, exceeding fifteen, joined in an application to the 
committee to call another meeting, to be held on the 2Ist. The 
probability is, that the committee, when they came to execute 
the powers vested in them by the district, found a new propo- 
sition from Dudley, one of their own number, which they 
thought would be more beneficial to the district, and which 
they thought ought to be submitted to their constituents, before 
they proceeded to carry the former votes into effect. But,_ 
whatever were their motives, it is manifest, from their joining in 
the call, that they thought another meeting expedient, and that 
the interests of the district would suffer by a delay till the time 
of the adjournment. ‘The question is, whether this was a legal 
meeting; and the court are of opinion that it was. It is not 
questioned that it was rightly called, as an original meeting, 
- and would be valid, if the district had not before met and voted 
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on the same subject, and adjourned. But it seems to us that, 
until the former votes had been carried into effect, the whole 
subject was still in their power; that they might revoke the 
authority given to their committee, and adopt a different plan ; 
and that this might be done at any meeting duly called, warned 
and held. The powers of a corporation, or other aggregate body, 
are not taken away or superseded by an adjournment to a future 
day. New facts may arise, new interests accrue, which may 
render it necessary to the body, that votes already passed should 
be rescinded or modified, or new measures adopted. It would 
be a great and unnecessary restriction upon the powers of such a 
corporation, and a detriment to its best interests, if it were ren- 
dered incapable of acting in the mean time, by an adjournment 
to a future day; an adjournment voted when no such exigency 
existed or could be foreseen. Both are legal meetings. It is 
the same body reconsidering its. doings under other lights, in 
reference to its own interests. ‘The power of acting always 
exists, and if called into action, in the manner provided by law, 
whether it be by means of an adjournment, or by an original 
warrant, it is still the same body, exercising the same powers, 
for the same purposes, and therefore its votes and doings are of 
the same efficacy. 

It is said that the vote of March 2Ist did not rescind that of 
March 12th, and those which preceded it, and therefore both 
might have been carried into execution. If not a revocation in 
terms, we think it was so by necessary-implication. It is a 
mode of accomplishing the same object, the building of a school 
house, by different means, and was therefore repugnant to the 
former, and rescinded it, by implication. Besides; the same 
committee were appointed to execute the latter vote, who had 
been appointed to execute the former, with the exception of 
Dudley, (for whom Allbee was substituted,) and who was himself 
the contracting party, under the latter. This carried a clear impli 
cation, that the district intended to substitute the one plan for the 
other, and afforded the best security to the district, that both 
would not go on at the same time. Perhaps, in this view, in 
determining whether the vote of March 2lst was valid and 
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binding, it is not very material to consider whether, in point of 
law, the former votes were rescinded, or not. ‘They were never 
in fact carried into execution ; and at the adjourned meeting in 
May, for greater caution, they were reconsidered, and rescinded 
in terms. If they had already been legally rescinded, this vote 
was merely immaterial; if not, it effectually annulled them. 

It is objected, that this change of purpose of the district was 
hasty, and that the subject was not first referred to a committee. 
The reference of any subject to a committee, by a deliberative 
body, is a matter of expediency, often convenient, but not 
necessary to its action. i 

It is also objected, that the stipulation with Dudley, author- 
izing the erection of a second story for a hall, and a colonnade 
in front —the hall to be for the occasional use of the school, 
and with certain rights therein to the contractors — was not 
within the power of the district, and rendered its proceedings 
void. This also was matter of expediency. If the district 
considered that a hall, or the occasional use of a hall, would be 
beneficial to the school, we think it was within their power to 
provide for it, as incidental to the general power to provide a 
school house. Spaulding v. City of Lowell, 23 Pick. 71. 

We cannot take into consideration various other objections, 
turning upon the questions, whether the site of the house was a 
good one ; whether the contract was beneficial or judicious, &c. ; 
these were questions for the consideration of the district, to be 
determined according to their view of their wants of a school 
house and its incidents, and are entirely within their jurisdic- 
tion. In the exercise of this power, they are confined strictly to 
the purpose for which the law vests them with it, that. of build- 
ing a school house for the district. If, under color of this 
corporate power of a school district, the inhabitants should vote to 
erect an expensive and ornamental building, with a view to im- 
prove the neighborhood, to enhance the value of real estate, to 
accommodate societies, lecturers, dramatic exhibitions, or even to 
have a convenient place for religious meetings or public worship, 
or for any other use than that of a district town school, it would 
not be within the legitimate authority of a school district; and 
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any vote to levy a tax on the inhabitants, for such purpose, 
would be void. 

3. The next objection is, that when this tax was assessed, 
there was not a full board of assessors, chosen and qualified to 
act within the town. ‘This, we believe, inthe form and under 
the circumstances in which it is now presented, is a new ques- 
tion. It appears, by the facts stated, that three assessors were 
duly elected by the town, at their annual meeting; that two of 
them were forthwith sworn, and thereby became qualified to act ; 
but that the other one was not sworn, and, when notified of his 
election, made no reply ; that he never in form declined to accept 
the office, but, when called on by the other two to act with them, 
he sent notice to them declining to act. But he gave no notice 
of this to the town, and the town did not proceed to treat his 
neglect to take the oath, as a vacancy, by choosing another in 
his stead. The law requires the town, at their annual meeting, 
to choose three or more assessors. Under these circumstances, 
the court are of opinion, that when three assessors are duly 
chosen by the town, there is a board of assessors. Jach is an 
assessor. But, until qualified, by taking the oath, he is not 
‘legally competent to act. Ifa majority do qualify, by taking the 
oath, and the third has not taken the oath, still, if he has notice 
of their proceeding to execute the office, and declines to take 
the oath and act with them, their acts will be good, in the same 
manner as if he had taken the oath, and declined to act -with 
them ; because he is an assessor and the office is full. He may, 
at any time, take the oath, and thus be a qualified assessor ; 
unless he has legally expressed his non-acceptance, or unless 
the town, in consequence of his neglecting or declining to take 
the oath of office, has filled the vacancy, by electing another 
in his place. Whether the town may thus proceed to treat 
his mere neglect to take the oath, as a non-acceptance, and 
thereupon fill the vacancy, it is not now necessary to decide. 
Probably, from the necessity of the case, especially if a majority 
of those chosen should thus neglect, they might do so to avoid 
penalties to which they might be otherwise liable. Rev. Sts. 
c. 15, $$ 35, 36, 42. But, until the town has so done, and 
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filled the vacancy, the office is still full; there is a board, and 
of these, by force of the statute as well as by long usage, the 
majority may act. 

We are therefore of opinion that the tax in question was 
rightly assessed by the two assessors, being a majority of the 
board. Williams v. School District in Lunenburg, 21 Pick. 82. 
Sprague v. Bailey, 19 Pick. 436. 

4. Another objection is, that there were lands of non-resi- 
dents in the town, not assigned to any school district; and the 
case of Taft v. Wood, 14 Pick. 362, is relied on to show that 
the tax, on that account, was void. In that case it was held, 
that where no assignment of such lands for taxation among the 
school districts had been made by the assessors, and certified to 
the town clerk, according to law, (St. 1826, c. 143, $11; Rev. 
Sts. c. 23, $ 35) a tax could not be legally assessed. That case 
went on the ground that the tax on the property of non-resident 
proprietors was a fund belonging to the town, and required by 
law to be appropriated to the several districts, upon some prin- 
ciple of equality, as well for the security of the owners, as of the 
several school districts ; and that when the assignment and distri- 
bution were made, they were permanent, until the school districts 
should be altered. The objection was, not that the assessors, 
in that case, had not assigned some certain particular estate, 
but that neither they nor their predecessors had made any assign- 
ment and distribution of the non-resident real estate, and there- 
fore failed to comply with a requisition of law, the observance 
of which is necessary to the equality of taxation. But the 


present case is not within the principle on which that is founded. . 


Here, it is not suggested that an apportionment of the non-resi- 
dent real estate had not been made and certified to the town 
clerk, but that certain specific real estate, belonging to some 
non-resident owners, had not been included in the assignment. 

It is quite doubtful, upon the facts, whether the parcels of 
real estate specified were taxable as the property of non-resi- 
dent owners. The bank house had always been taxed to resi- 
dents, as owners or occupants, and the tax had been paid. So 
the Wilbur estate was usually occupied or improved by a resi- 
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dent. But the decisive answer is, hat the omission of assessors 
to tax particular property, through misinformation, mistake of 
fact, or error of judgment, does not render the whole tax void. 
Williams v. School District in Lunenburg, 21 Pick. 81,82. Wat- 
son v. Inhabitants of Princeton, 4 Met. 599. Supposing therefore, 
upon a more full examination, that such real estate was lia- 
ble to taxation, the omission of the assessors could only be con- 
sidered as a mistake, or error of judgment, and would not avoid 
the tax. 
Plaintiff nonsuit. 


Aaron Brooks, Jr. vs. Ginery T'wITCHELL. 


A. mortgaged goods to B., but remained in possession, and sold them to C., agreeing to 
give C. a bill of sale thereof, signed by B.: C. gave A. a note for the goods, payable 
to him or bearer, on demand, which note A. delivered to B., two days after its date ; 
whereupon B. signed a bill of the goods, as sold to C., and allowed A. the amount 
thereof, in account: A., pretending that he had possession of the note, applied to C. 
for payment thereof, and C., not knowing that it had been delivered to B., sent the 

“amount thereof to A. in three different sums, on different days. Held, ina suit on 
the note, brought by B. against C., that B. could not recover; the case being within 
the St. of 1839, c. 121, § 1, that “in any action, brought upon a promissory note pay- 
able on demand, by an indorsee against the promisor, any matter shall be deemed 
a legal defence, which would be a legal defence to a suit on the same note, if 
brought by the promisee.” 


AssumpsitT on this promissory note: ‘For value received ot 
Mosely Clapp, I promise to pay him or bearer, $231-28, on de- 
' mand, with interest. November 3d, 1841. Ginery Twitchell.” 

The parties submitted the case to the court on the following 
agreed statement of facts: The defendant gave the note, 
declared on by the plaintiff, to Mosely Clapp, on the day of its 
date. The consideration of the note was personal property held 
by the plaintiff, as security for a debt due from said Clapp to 
him, which property was in the care and custody of Clapp, who 
sold the same to the defendant on the 1st of November 1841, 
and then agreed that the plaintiff should give a bill of sale 
thereof to the defendant. On the 5th of the same November, 
said Clapp called on the plaintiff, delivered said note to him, and 
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procured his signature to a bill of sale of said property made to 
the defendant ; and the plaintiff allowed said Clapp the amount 
of said note. On said 3d of November, said Clapp and the de- 
fendant settled an account, in which the defendant was charged 
with a balance of $363-55, as then due from him to Clapp, 
which balance Clapp acknowledged to have received of the 
defendant by $ 132-27 in cash, and by the note of $231-28, on 
which this action is brought. And on the 6th of the same No- 
vember, Clapp delivered said bill of sale to the defendant. 

The property aforesaid was never in the plaintiff’s actual 
custody. Clapp resided in the town of Orange, where the 
property was when the defendant purchased it as aforesaid. 

On the 23d of said November, the defendant sent to said 
Clapp $100, and another $100 on the 2d of December follow- 
ing, and the balance of said note on the 22d of said Decem- 
ber; said Clapp having requested the defendant to make said 
payments. 

The defendant had no knowledge that said note had passed 
into the plaintiff’s hands, and supposed, when he paid the 
money, as above, that the note was in the possession of Clapp ; 
Clapp pretending to have the note at the time of his taking 
the money. 

Brooks, pro se. 'The defendant will rely on St. 1839, c. 121, 
$1; and the case depends on the construction now first to be 
given to that statute. The note was given for goods sold, which ~ 
the defendant knew to belong to the plaintiff; and the note 
was delivered to the plaintiff, on the second day after its date, 
when it was not dishonored. The defendant paid the money 
to Clapp, without taking up the note, or seeing that the pay 
ments were indorsed on it. He therefore paid in his own 
wrong, and ought not to be discharged from the plaintiff’s 
claim on him. Freeman v. Boynton, 7 Mass. 483. Bayley on 
Bills, (2d Amer. ed.) 320, 321. Chitty on Bills, (6th Amer. 
ed.) 328. 

On a literal construction of the St. of 1839, the defendant 
would prevail, though he had received notice, before he paid 
Clapp, that the plaintiff owned the note. And even if the 
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statute is to be literally construed, yet the circumstances of 
this case forbid such a construction as will prevent the plaintiff’s 
recovery. 

Previously to the statute, advantage could be taken, in such 
cases, only of matters existing before the transfer of the note. 
Stockbridge v. Damon, and Sargent v. Southgate, 5 Pick. 223, 
312. [See ante, 11.] 

FP. H. Dewey, (Washburn was with him,) for the defendant. 
The payments made to Clapp operated as a discharge of the 
note, under S¢. 1839, c. 121, $1, which provides that in a suit, 
brought by an indorsee against the promisor, on a note payable 
on demand, any matter shall be a legal defence, which would be 
a defence toa suit thereon by the promisee. The term “ indor- 
see,’ as used in this statute, is synonymous with that of “as- 
signee,” or ‘“‘bearer.” Bayley on Bills, (2d Amer. ed.) 1, note 
(1.) 87. Story on Bills, $$ 12, 200. The object of the stat- 
ute was to prescribe a rule which should, in all cases, settle 
the question when a negotiable note, payable on demand, should 
be subject to the same defence in a third party’s hands, as in 
the hands of the promisee. This question was previously un- 
settled, and every case was decided on its own particular cir- 
cumstances. It had, however, been decided that the promisor 
might plead, in discharge of such note, payment made to the 
promisee before notice of the assignment of the note. Jones 
v. Witter, 13 Mass. 304. 

The statute having placed this note on the same ground as 
a note overdue, the payments, made by the defendant before 
notice of its transfer, constitute a legal defence. See Muir v.. 
Schenck, 3 Hill, 228. 

Houssarp, J... The. plaintiff sues as the bearer of a promis- 
sory note made by the defendant to one Mosely Clapp, and 
payable to him or bearer. It appears, by the facts agreed, that 
the note, which bears date the 3d of November 1841, was de- 
livered to the plaintiff on the 5th of said month, and for a valu- 
able consideration ; the note having been received in part pay- 
ment for certain personal property of said Clapp, pledged as 
security for a debt to the plaintiff, who authorized Clapp to sell 
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the same to Twitchell, and te receive the payment therefor. 
After the note was thus delivered to the plaintiff, the defendant 
paid the same to:said Clapp, from time to time, in three differ- 
ent payments, having no notice that it had been delivered to 
the plaintiff, but supposing it to be in Clapp’s possession. ‘The 
defendant relies on the 1st section of St. 1839, c. 121, as fully 
authorizing the defence made by him. The section is as fol- 
lows: ‘In any action brought upon a promissory note payable 
on demand, made after this act shall go into operation, by an 
indorsee against the promisor, any matter shall be deemed a 
legal defence, and may be given in evidence accordingly, which 
would be a legal defence to a suit on the same note, if brought 
by the promisee.” We are of opinion that the defendant has 
brought himself within this provision. The counsel for the de- 
fendant, in his lucid and pertinent argument, has justly re- 
marked, that the statute was framed to render that certain, 
which before was loose and indeterminate; to give a uniform 
character to notes payable on demand, so that parties might 
know their rights in regard to contracts so common through the 
Commonwealth. Before this statute was enacted, each case 
arising upon a note payable on a demand, when sued by a third 
person, depended on its own particular circumstances, and fur- 
nished no certain guide for the regulation of similar actions. 
But now, by this statute, a note on demand is treated as a note 
post due, and the maker is, by force of it, let into the same de- 
fence as he could make against the payee; while the rights of 
indorsees against indorsers of such notes are regulated by pre- 
scribing a time when, as between indorser and indorsee, such 
notes shall be deemed dishonored, and the indorser become 
entitled to notice. But this suit does not arise between the. 
indorsee and indorser, but between the bearer and maker, and 
is embraced within the purview of the first section of the statute. 
The counsel has noticed the difference between this note and 
those spoken of in the statute ; this being payable to bearer, 
and those to order. But to show that no important difference 
exists, he has referred to books, which sustain his view of the 
matter. And the plaintiff does not rely on this difference, as 
affecting the case. 
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The plaintiff however contends, that a too literal construction 
of the statute would protect a payment, by the maker, to the 
payee, even after notice of his having transferred the note. 
But we think that is not the consequence of admitting the 
promisor to give any matter in evidence, which would be a: 
legal defence against the promisee ; for a payment, after notice 
of a transfer for value received, would not constitute a legal 
defence, even if the suit were brought in the name of the 
promisee. Jones v. Witter, 13 Mass. 304. 

Again; it is argued by the plaintiff, that the note was in fact 
passed to him before any dishonor of it took place, and, being 
so negotiated, is to be put on the same ground as a note payable 
on time, indorsed before dishonor, and consequently that the 
defendant ought not to be permitted to give in evidence any 
payments subsequent to the delivery to the plaintiff. But how- 
ever reasonable such a provision in the law might be, we think 
the words of the statute are too precise and positive to admit of 
such a construction. ‘The language is, that “any matter shall 
be deemed a legal defence, and may be given in evidence 
accordingly, which would be a legal defence to a suit on the 
same note, if brought by the promisee.” Here is no provision 
in regard to the time when the transfer takes place, but 
the same defence may be made against the holder as against 
the promisee; and if the promisee were the plaintiff in this 
suit, the defence must prevail. But this rests, as was before ob- 
served, on payments made prior to notice of the transfer; for 
payments made after notice are not within the purview and 
intent of the statute; and, if so made, would be in the party’s 
own wrong. 

It has been suggested, in the argument by the plaintiff, that 
- the circumstances, in regard to the transaction, were such as to 
put the defendant on his guard, and to expose him to the re- 
payment of the note, if he paid it without seeing the indorse- 
ments made. But on looking at the facts as stated by the par- 
ties, we can draw no such conclusion. On the other hand, 
Clapp, being in possession of the goods, delivered them to the 
defendant, and took a note for the balance, payable to himself, 
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for value received of him, and afterwards procured from the 
plaintifl bis receipt of payment for the goods as made to Clapp, 
which receipt he ,personally delivered to the defendant. The 
defendant was, therefore, fully justified in paying to Clapp, 
prior to notice from the plaintiff of the transfer of the note to 
him ; and as the defendant paid in money, it was evidently of 
no importance to him to which party he paid, so long as he 
discharged his debt. He might contend, and not without show 
of reason, that Clapp was the authorized agent of the plaintiff, 
and that a payment to him was a payment to the plaintiff 
himself. 


Plaintiff nonsuit. 


James M. Ranpauu vs. Ira M. Barton, Judge, &c. 


A judge of probate, after receiving and hearing a petition of a creditor for a warrant 
against an insolvent debtor, pursuant to St. 1838, c. 163, § 19, refused to issue such 
warrant, because “it did not satisfactorily appear that there was, nor that there was 
not, one hundred dollars due” from the debtor to the petitioner. Held, that this was 
an adjudication that it did not appear to the satisfaction of the judge that such sum 
was due from the alleged debtor to the petitioner. 

The St. of 1838, c. 163, does not require that a judge of probate should make a record 
of his proceedings on a petition for a warrant against a debtor, where the petition is 
not sustianed. His duty is performed by filing the petition. 


Peririon for a writ of mandamus. The petitioner alleged 
that, on the 17th of August 1843, he had a demand against 
Abraham G. Randall, to the amount of $100 or upwards, for 
which a suit might then have been brought, and which was in 
its nature proveable against the estate of an insolvent debtor : 
That the goods and estate of said Abraham G. had been at- 
tached on mesne process, in a civil action, &c., for the sum of 
$100 or upwards; and that he had not dissolved the attach- 
ment, on or before the last day of the term of the court to 
which such process was returnable; which last day of said term 
was before said 17th of August: That the petitioner, on said 
17th of August, applied to the respondent, judge of probate for 
this county, setting forth, in a petition, the facts aforesaid, 
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and praying the respondent to issue a warrant for taking pos- 
session of the estate of said Abraham G., according to the 
provisions of the insolvent law of 1838; but that the respond- 
ent then refused, and still neglects, to issue such warrant, or in 
any way to act upon the prayer of said petition. Wherefore 
the petitioner prayed this court to issue their writ of mandamus 
to the respondent, requiring him to issue his warrant, upon the 
aforesaid petition, for taking possession of the estate of said 
Abraham G., and further to proceed thereon according to the 
statute in such case made. The petitioner also prayed the 
court to grant him such other and further relief, as justice 
might require. 

The respondent, after service on him of notice to show 
cause, &c., made an answer, in which he admitted that the 
petitioner made application to him, on the 17th of August 
1843, as in his present petition is alleged, and that the facts 
stated in said application appeared to be true, except the alle- 
gation therein, that said Abraham G. was indebted to the peti- 
tioner in the sum of $100 or upwards: [Here the respondent 
set forth a general statement of the evidence adduced by the 
petitioner to show that said Abraham G. was indebted to him 
in said sum:] ‘That upon the ex parte examination of the 
petitioner, and upon the facts therein disclosed, it did not satis- 
factorily appear to the respondent that there was, nor that there 
was not, a balance of $100 due from the said Abraham G. to 
the petitioner. But it did appear that said balance was a mat- 
ter in controversy between the parties, which it was proper for 
a jury to settle in a court of common law. For these. reasons, 
the respondent refused to issue his warrant against the estate 
of said Abraham G., and he also refused to convoke all persons 
interested before him, for the purpose of a hearing inter partes, 
upon said preliminary question of indebtedness; believing he 
had no authority so to do. But he received and filed the peti- 
tion of said James M. Randall, as by the indorsement thereon 
appears, for the purpose of saving the rights of all persons 
concerned.”’ 

The respondent also stated, that it appeared, at said ex parte 
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examination, that the petitioner had brought a suit at law 
against said Abraham G. to recover of him the balance sc al- 
leged to be due from him, and had arrested his body. 

Newton & Washburn, for the petitioner. 

J. P. Rogers & Bacon, for the respondent. 

Hussarp, J. The ground of this application for a manda- 
mus to the judge of probate is, that he refused to adjudicate 
upon a matter within his jurisdiction and properly brought be- 
fore him; and the prayer of the petition is, that he may be 
required to act in the premises, and grant the relief to which 
. the petitioner is entitled. 

The granting of this writ is within the discretion of the 
court, and it will not be issued unless it clearly appear that the 
same is necessary to do justice to the party who complains of 
the injury he has sustained by the omission to grant his original 
petition. 

It is objected to the present application, that it is not sworn 
to; that it does not appear that the facts set forth in the origi- 
nal petition are now true, however it might have been at the 
time of the original application; that the prayer is wrong in 
asking that the judge may be required to issue his warrant, 
instead of requiring him to adjudicate upon the matter: and 
there is also an objection to the original petition, that there 
was not then a subsisting attachment within the meaning of 
St. 1838, c. 163, $ 19. But in the conclusion we have arrived 
at in regard to this application, it is not necessary to consider 
these objections. 

Upon the presenting of an original petition, under the 19th 
section of the statute, it is the duty of the judge to hear the 
evidence offered by the petitioner in support of the facts stated 
in his petition, and to adjudicate upon them; and if they ap- 
pear to him to be true, and to bring the petitioner within the 
provisions of the act, then to grant the application ; and if not 
satisfied of the truth of the same, to dismiss the petition. 

In the matter before us, it is objected by the petitioner, that 
here is no adjudication upon the premises, and that whatever 
the decision of the judge may be, he is required to decide, and 
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consequently that the present application should be granted to 
procure such adjudication. 

Upon a careful examination of the return, we are of opinion, 
although we think the same is defectively expressed, that the 
judge did adjudicate upon the matter of the petition, and did 
decide that it did not appear to his satisfaction that there was 
due from the said Abraham G. Randall the sum of $100, and 
did thereupon dismiss the petition. The judgment rendered 
was in the following language, as appears by the return: 
“Upon the ex parte examination of the petitioner, and upon 
the facts therein disclosed, it did not satisfactorily appear to 
this respondent, that there was (nor that there was not) a bal- 
ance of $100, due from the said Abraham G. to the petitioner.” 

We are of opinion that the words “ nor that there was not” 
are mere surplusage, and that the judgment actually passed 
upon the subject of the application was, that it did not appear 
to his satisfaction that the sum of $100 was due to the peti- 
tioner. ‘The petition was, therefore, rightfully dismissed. And 
although all the reasons, which influenced the mind of the 
judge, may not appear satisfactory to us, or to furnish in them- 
selves grounds for the conclusion that such a debt was not due 
to the petitioner, yet because some of the reasons upon which 
a judgment is founded may be defective, still if there are other 
reasons assigned for the decision, which is peculiarly within the 
province of the magistrate to pronounce on an ex parte hearing, 
we cannot lightly disturb such judgment. And it not appearing 
to him, upon the evidence presented to him — which is not set 
out in detail in the proceedings — that a debt of $100 was due 
to the petitioner, is a satisfactory reason and ground for his 
judgment. It seems to us, that upon such a judgment being 
pronounced, the party, perceiving doubts in the mind of the 
judge as to the facts, might apply for a further hearing, to give 
him an opportunity, by the introduction of additional facts, to 
remove his doubts as to the evidence of the debt. But in this 
case, no such application was made ; and the judgment there- 
fore remains good. 

It has also been said, that the judge should have made a 
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record of his proceedings ; but we see no provision for it in the 
statute, in cases where the petition is not sustained. His duty 
is performed by filing the petition, and it is only when the ap- 
plication is granted, and further proceedings are had, and a 
clerk is appointed, that a record becomes necessary. 

The granting of this petition being within the discretion of 
the court, and there having been an adjudication upon the 
original petition, we do not sustain the application, And if 
we had serious doubts whether there was a proper adjudication 
in this case, still, as it further appears, by the return before us, 
that the parties now have a suit or suits pending, in which 
their differences may be tried and determined, and as it does 
not appear that any other person has made application for this 
process against the respondent, Randall, we do not think the 
ends of justice will be promoted by granting the writ prayed for 
in this instance. 

Petition dismissed. 


InuHABITANTS OF Wesster vs. Morris Larnep 


It seems that an allegation, that L. falsely and deceitfully represented himself to the in- 
habitants of the town of W., that he was an agent of the town of D., duly authorized to 
make an agreement with the town of W. for the repair of a bridge which divided the 
two towns, is not supported by proof that L., as one of the selectmen of D., met the 
selectmen of W. and joined with them in an agreement with a third person to repair 
such bridge. 

In an action by the town of W. against L., the declaration alleged that L. falsely and 
deceitfully represented to the plaintiffs that he was the agent of the town of D., and 
duly authorized to agree with the plaintiffs to repair a bridge across a stream which 
divided the said towns of W. and D., at the joint expense of said towns; and that 
the plaintiffs, relying on such representation, together with L., jointly employed S., 
as their agent, to repair said bridge, and agreed that they would jointly and equally 
pay him the expense of repairing it; that S. repaired the bridge, and demanded pay- 
ment therefor of the plaintiffs, who paid him, and afterwards demanded of said town 
of D. to repay them one half of the sum thus paid to S., which said town refused to do, 
alleging that L. was never authorized to act as their agent in causing the bridge to be 
repaired: The declaration further averred, that L. was not in fact authorized by the 
town of D., as he represented himself to be; that the plaintiffs had been deceived and 
injured by his false and deceitful representation, and that he was answerable to them 
for the injury so caused: The evidence to support this declaration was, that L. and 
two of the selectmen of W. contracted with S. to repair the bridge, at the joint and 
equal expense of the two towns, and that this (if any) was the only act by which L. 
assumed an authority to bind the town of D. Held, that if this was a representation, 
that he had authority to bind said town, it was a representation made to §., and not 
to the town of W. 
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Where: a turnpike road is laid out over a town road, which crosses a stream, over 
which there is a bridge, and the town afterwards discontinues a part of the town road 
on each side of the stream, such town is not afterwards liable to repair the bridge, in 
consequence of voting to maintain the turnpike road, if the turnpike corporation will 
give up its road through the town ; though such corporation afterwards votes to aban- 
don and surrender its right and interest in its road, and immediately thereupon 
removes the toll gates from such road; and though such town afterwards once ex- 
pends money in repairing the same road. 


Trespass upon the case. The plaintiffs alleged in their dec- 
laration, that on the 4th of July 1837, French River was the 
boundary line between the towns of Dudley and Webster, and 
that across said river were a road and bridge, used by the public 
as a highway between said towns; that said bridge was out of 
repair; and that the defendant, well knowing the premises, 
falsely and deceitfully represented and pretended to the plain- 
tiffs, that he was duly authorized by said town of Dudley to act 
as agent for said town, in causing said bridge to be repaired, 
and to make all agreements necessary thereto; and that he 
thereupon, pretending to act as such agent, together with the 
plaintifis, who were induced thereto by said representations and 
pretensions, and relied thereon and believed the same to be true, 
jointly employed George B. Slater, as their agent, to cause said 
bridge to be repaired, and agreed that they would jointly and 
equally pay the expense thereof to him; and that thereupon said 
Slater, as such agent, caused said bridge to be repaired, the ex- 
pense whereof, to wit, $240-90, he afterwards demanded of the 
plaintiffs, who paid the same to him, and afterwards demanded of 
said town of Dudley to pay them one half of said sum; but that 
said town refused to pay the same, alleging that the defendant 
was never authorized by said town to act as their agent in caus- 
ing said bridge to be repaired: And the plaintiffs averred that, 
at the time of making the representations and pretensions afore- 
said, the defendant was not authorized, &c., whereby, &c. 

The parties agreed that the court might decide the question 
of the plaintiffs’ right to recover, upon the following statement 
of facts: The town of Webster was incorporated, March 6th 
1832, by St. 1832, c. 93, (7 Special Laws, 228,) being in part 
set off from the town of Dudley, by a line running along the 
line of French River. The bridge, mentioned in the plaintiffs’ 
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declaration, is across said French River, and forms the commu- 
nication between two villages, one in Dudley, and the other 
in Webster. On the 4th of July 1837, the defendant and 
Henry Davis sent the letter, a copy of which is in the margin,* 
to the selectmen of Webster, who received the same. ‘There 
were then five selectmen in each of said towns. 

In 1734, the town of Dudley laid out a road from Robinson’s 
Mills, which were one mile east of said river, to a point about 
two miles west of it, crossing said river at the bridge in ques- 
tion. ‘There are in the town of Webster two or three roads, 
(besides the central turnpike, and said road laid out in 1734,) 
coming from different directions, and also two roads in Dudley, — 
coming from different directions, which have been travelled in 
connection with said bridge, and have been in use beyond the 
time of the memory: of witnesses. There is no record evidence 
of either of said roads, except of that laid out in 1734. 

Soon after the selectmen of Webster received the aforesaid 
letter, two of their number and the defendant met at said 
bridge, and, after examining it, deenied it unsafe, and concluded 
to have some temporary repairs made on it, until they could re- 
build it; and such repairs were soon after made. About the 
Ist of August, after the receipt of said letter, the defendant, with 
Henry Davis aforesaid, met two of the selectmen of Webster, 
and some other inhabitants of that town, at said bridge. Said 
Davis was there but a few minutes, and took no part in the 
proceedings. The defendant, on the part of the town of Dud- 
ley, and said two selectmen of Webster, on the part of that 


* “Dudley, July 4, 1837. To the Selectmen of Webster. Gentlemen: Mr. 
Worthington has complained to the selectmen of Dudley, that the bridge, on the 
turnpike between Dudley and Webster, is unsafe to pass over; that he has not 
driven his horses out of the walk, over said bridge, for four months. We sup- ~ 
pose the corporation are holden for damages, if any corporation, or property of 
said corporation, or the town of Dudley or Webster ought to repair said bridge, 
so as that the public travel will be safe. We suppose the town of Dudley and the 
town of Webster are equally holden to support said bridge, if the corporation 
give up their road, and should be attended to immediately by one or both towns 
or corporations. Yours with respect, 

Morris Larned, } Selectmen 
Henry Davis, ) of Dudley.” 
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town, then contracted with George B. Slater to cause si d 
bridge to be rebuilt, at the joint and equal expense of the two 
towns; and said Slater, pursuant to said contract, caused the 
bridge: to be rebuilt, and called on the selectmen of Webster to 
pay the expense thereof; and they paid him. Said selectmen 
afterwards called on the selectmen of Dudley to pay half of said 
expense, which they refused todo. A mecting of the inhabit- 
ants of Dudley was held on the 11th of November 1839, under a 
warrant “to see if the town” would “allow the town of Web- 
ster one half of the expense of building a bridge over the river ;” 
and at said meeting the town “ voted to pass over the article.” 
At another meeting of said inhabitants, held in March 1842, 
under a warrant containing, among other things, an article “to 
see what measures, if any, the town will take in relation to a 
suit brought by the town of Webster against Col. Morris 
Larned,” (the present suit,) the town ‘voted to pass over the 
article.” 

In September 1826, the central turnpike was located over 
suid bridge, from a point many miles east of said river, to a 
“point many miles west thereof, and a toll gate was established 
on said turnpike road, about a mile west of said bridge. In 
September 1829, the town of Dudley voted to discontinue a part 
of the said road, laid out in 1734, between certain termini on 
each side of said river and bridge, ‘“ except two rods,” in two 
different places, where two other roads crossed it. One of 
said roads, which crossed the road thus discontinued, was laid 
out in 1794, “ from the county road to the bridge” in question. 

At a meeting of the inhabitants of Dudley, held in Novem- 
ber 1836, it was voted, on an article in the warrant therefor, that 
if the Central Turnpike Corporation would give up their road 
through Dudley, the town would maintain said road. On the 
15th of April 1837, said turnpike corporation voted to abandon 
and surrender all their right and interest in their road, and that 
the towns through which it was located have liberty to locate a 
common highway over the same. 

The franchise of said turnpike corporation was sold on exe- 
eution, issued in favor of certain of the stockholders against 
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the corporation, and was purchased by Samuel Slater and four 
others, members of the corporation, some or all of whom were 
then officers thereof, and continued to be, until said 15th of 
April 1837. Since that day, no act has been done by said cor- 
poration, or said purchasers of the franchise thereof, in regard to 
said road or the taking of toll upon it; nor has any toll been 
since taken or demanded. In June 1837, a surveyor of high- 
ways in Dudley expended a part of the money, raised by the 
town for the repair of highways, in repairing said turnpike road, 
after the toll gates thereon had been removed; and the said 
bridge has been constantly used by travellers as a part of the 
highway. 

The defendant had no authority to contract for the town of 
Dudley respecting said bridge ; nor had the selectmen of Web- 
ster any such authority, further than it resulted from their office 
of selectmen. 

Washburn, for the plaintiffs. The two towns, Dudley and 
Webster, were bound to support the bridge, even if no road was 
ever legally laid out, as they have held out the bridge as a pub- 
lic way. Rev. Sts. c. 25, $1. Hobbs v. Inhabitants of Lowell, 
19 Pick. 409. But the facts show a legal way ; first, by pre- 
scription. Stedman v. Inhabitants of Southbridge, 17 Pick. 162. 
Odiorne v. Wade, 5 Pick. 421. Commonwealth v. Inhabitants 
of Newbury, 2 Pick. 51. Hannum v. Inhabitants of Belcher- 
town, 19 Pick. 311. Secondly, the vote of the town of Dudley 
to maintain the turnpike road as a town way, and the expendi- 
ture of money in repairing it, rendered the town liable to keep it 
up asaroad. Rev. Sts. c. 25, $26. The bridge existed before - 
the road of 1734 was laid out, and was not discontinued by 
the discontinuance of a part of that road in 1829. 

The defendant was not authorized to act as agent of the 
town of Dudley; as selectmen can act only by a majority. 
But the inhabitants of Webster ratified the act of their two 
selectmen, so that it is unimportant to inquire whether select- 
men, as such, have authority to contract for building a bridge. 

The defendant is liable to the plaintiffs for acting without au- 
- thority assuming to have authority, as the plaintiffs have thereby 
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sustained a loss. Story on Agency, $$ 261 — 263, 264 & note 
(1) on page 262. Ballou v. Talbot, 16 Mass. 461. The law 
will imply a sctenter, if necessary. Polhill v. Walter, 3 Barn. 
& Adolph. 114. 

Barton, for the defendant. The defendant acted as one of 

the selectmen, and made no representation that he was an au- 
thorized agent of his town. The plaintiffs could judge as well 
as he, as to his authority. Besides; the contract to rebuild the 
bridge was made with Slater by the selectmen of the two towns. 
The plaintiffs were no parties to that contract. If any misrep- 
resentation was made by the defendant, (which is denied,) it 
was made to Slater, and not to the plaintiffs. And the plain- 
tiffs, by volunteering to pay Slater, did not acquire a right to 
be reimbursed by the defendant. Snow v. Perry, 9 Pick. 542. 
Long v. Colburn, 11 Mass. 98. 'The defendant, if agent at all, 
was a public agent, and cannot be held personally. 2 Kent 
Com. (Ist ed.) 494. 
_ The facts do not show that there was any road across the 
river, except that of 1734, which was discontinued in 1829. 
‘The vote of the town of Dudley, in 1836, did not make the turn- 
pike a town way. It could be made such only in the manner 
prescribed by the Rev. Sts. c. 39, $$ 16-21. Neither the turn- 
pike corporation, nor the owners of the franchise, had power to 
give up the franchise, so as to exonerate the corporation from 
liability to repair the bridge. And that corporation was alone 
liable to keep the bridge in repair, at the time when Slater 
rebuilt it. 

Wipe, J. This is an action upon the case for a deceit. 
The declaration alleges that the defendant falsely and deceit- 
fully represented himself as an agent of the town of Dudley, 
and authorized by the said town to enter into a contract with 
the plaintiffs for the erection of a certain bridge over a river 
and road within said town, whereby the plaintiffs were induced 
to expend a large sum of money, which the town of Dudley, 
not being liable to refund, refused so to do. ‘To maintain the 
action, the plaintiffs must prove that the defendant made the 
false affirmation or representation, as alleged in the declaration, 
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and that the plaintiffs, giving credit thereto, have incurred a 
liability whereby they have been subjected to a loss or damage. 
Tryon v. Whitmarsh, 1 Met. 1. 

It is averred in the declaration, that the defendant falsely 
and deceitfully represented himself to the plaintiffs as the agent 
of the town of Dudley, and authorized by the said town to 
enter into a contract with the plaintiffs for the erection of the 
bridge mentioned in the declaration. The truth of this aver- 
ment is denied by the defendant’s counsel, and is not, as it 
seems to us, sustained by the facts agreed. This, however, is a 
question of fact, which the court are not authorized to decide ; 
but as we are of opinion that, upon the facts agreed, a jury 
would not be warranted to find for the plaintiffs on this point, 
there seems to be no good reason for discharging the statement 
of facts upon which the parties have submitted the case to the 
decision of the court. It does not appear that the defendant 
represented himself as the agent of the town of Dudley, au- 
thorized by them to make the contract as alleged. He assumed 
to act as one of the selectmen of the town ‘of Dudley; and if 
he mistook his authority, that would not support the charge 
against him of fraud or deceit, although it might perhaps make 
him liable on an implied promise. 

Another objection, made by the defendant’s counsel, seems 
to us to be decisive in his favor. No representation appears to 
have been made to the plaintiffs, or to their agents, or select- 
men. ‘The defendant, on the part of the town of Dudley, and 
two of the selectmen of the town of Webster, on the part of 
that town, contracted with Slater to cause the bridge to be re- 
built at the joint and equal expense of the two towns. And 
this is the only act by which the defendant appears to have 
assumed an authority to bind the town; and if this is con- 
sidered as a representation that he had authority so to do, it 
was a representation made to Slater, and he alone can main- 
tain an action for the false affirmation. The letter, written by 
the defendant and Davis to the selectmen of Webster, is clearly 
no representation that they, or either of them, had authority to 
bind the town. And it is clear that the plaintiff town by 


OCTOBER TERM 1843. 529 
Wheeler, Administratrix v. Randall. 


paying Slater, did not acquire the right to maintain an action 
in their own name. 

Another objection to the action remains, which we also think 
is well founded. From the facts agreed it appears that the 
town of Dudley was not authorized to build any part of the 
bridge in question. ‘The road laid out in 1734 had-been dis- 
continued before the bridge was rebuilt, and the roads estab- 
lished by prescription do not appear to have crossed the river. 
But it does appear, that the Central Turnpike Corporation located 
their road over the said bridge; and that corporation, or those 
who purchased their franchise, were alone obligated by law to 
repairor to rebuild the bridge. We are therefore of opinion, 
that on no ground can this action be maintained. 

Plaintiffs nonsutt. 


Mary H. Wueeter, Administratrix vs. ABranam G. Ranpauu. 


B., after adding a small piece of woodland to a farm which he had long owned and 
lived upon, made a mortgage of his farm to S., in these terms: “‘ My home farm, con- 
taining 70 acres more or less,” but so described by metes and bounds, as to exclude 
said woodland: He afterwards made a conveyance of his lands, and all his personal 
property, to assignees, in trust, viz. that they should reduce the property to money, 
and therewith pay his creditors in full, if the proceeds of said property should be suffi- 
cient, and, if not sufficient, to pay them ratably, in proportion to the amount of their 
several claims: In this conveyance to assignees, the only description of his lands, 
which could include the woodland, was this : “ The farm whereon I live, containing 
about 70 acres, which estate is now under a mortgage to 8.” Held, that the wood- 
land passed to the assignees. 


Wnir of entry to recover a tract of land in Millbury. The 
demandant claimed title under a levy of an execution made on 
the demanded premises, as the property of Caleb Burbank, 
July 20th 1841, to satisfy a judgment recovered against him by 
the demandant as administratrix of the estate of Theophilus 
Wheeler. The tenant claimed title under a deed from said 
Burbank, made on the 18th of January 1834, conveying his 
real estate, by description of various tracts, and all his personal 
property, to Amasa Wood, John Jacobs and the tenant. This 
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was a deed of assignment, by which said Burbank conveyed his 
property to said grantees in trust, viz. that they should reduce 
the same to money, and pay his creditors, who should execute 
said assignment within a specified time, the full amount of their 
claims, “if sufficient for that purpose, and if not, in ratable pro- 
portion to the amount of their several claims.” The premises 
demanded in this suit were sold and conveyed by said grantees, 
for the purpose aforesaid, to W. ‘Tucker and others, and by sub- 
sequent conveyances were transferred to the tenant. 

The sole question in the case was, whether said deed of 
assignment included the demanded premises. The description 
in that deed, under which the tenant claimed, was thus: “The 
following described real estate, to wit, the farm whereon I live, | 
situate in Millbury, in Burbankville, so called, containing about 
seventy acres; which said estate is now under a mortgage te 
Stephen Salisbury.” Various other tracts of land were in- 
cluded in said deed; but the demanded premises were not 
conveyed by the deed, unless they passed under the above 
description. 

The mortgage to Stephen Salisbury, above referred to, was 
made by said Burbank on the 23d of March 1829, and the 
mortgaged premises were therein described as follows: “ My - 
home farm, containing seventy acres, more or less, bounded as 
follows,” (setting out the metes and bounds so as to exclude the 
premises demanded in this suit.) 

At the trial of this action, it appeared by the evidence, (as 
agreed in writing by the tenant and the counsel for the demand- 
ant,) that “when said Caleb Burbank, in 1824, first acquired title 
to the demanded premises, they formed a part of a tract of wood 
land, containing about ten acres, now called thé Woodbury lot, 
adjoining the farm which he had before that time owned, and 
on which he had lived ever since the year 1784; that, at the 
time of his purchasing said premises, there was a fence between 
his farm and these ten acres; but that after said Burbank 
became the owner thereof, he suffered said fence to go to decay, 
and made a new fence between a pasture on said farm, and 
about seven acres of woodland thereon, which adjoined the 
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woodland called the Woodbury lot; and that no fence has 
since existed between said seven acres and said ten acres. 

“It also appeared that said Burbank had occasionally cut 
wood and timber upon that part of the woodland which was set 
off to the demandant on execution, but that he got the greatest 
part of his fire-wood from other lots, some of which did not 
adjoin the farm on which he lived.” 

The case was taken from the jury, and the question, whether 
the demandant was entitled to recover, was referred to the 
whole court, upon the foregoing deeds and other evidence. 

Washburn, for the demandant. The deed to Wood and 
others, by describing the granted premises as the farm on which 
the grantor lived, would have conveyed the demanded premises, 
if no further description had been added, inasmuch as those 
premises had been made a part of the farm. But the grantor, 
by adding the further description, “which said estate is now 
under mortgage to S. Salisbury,” restricts the conveyance to 
the land included in that mortgage. See 3 Preston’s Abstracts, 
(206-210. 4 Kent Com. (Ist ed.) 456. Foss v. Crisp, 20 
. Pick. 121. Tyler v. Hammond, 11 Pick. 212. Barnard v. 
Martin, 5 N. Hamp. 536. Woodman v. Lane, 7 N. Hamp. 241. 
Parker v. Barker, 2 Met. 429. Ognel’s case, 4 Co. 50 6. 

Bacon, for the tenant. The deed of assignment to Wood 
and others was intended as a general conveyance. Though it 
does not expressly assert that all the real estate is thereby con- 
veyed, yet it expressly conveys all the grantor’s personal prop- 
erty. It was intended to secure creditors, and the property was 
to be reduced to money for the payment of creditors, in full, if 
sufficient, and ratably, if not sufficient for full payment. The 
inference is therefore irresistible, that the grantor, if honest, 
intended to convey the demanded premises, under the descrip- 
tion of ‘‘the farm” whereon he lived. And the authorities 
show that this intention will be carried into effect by the court. 
See Cutler v. Tufts, 3 Pick. 272. Harris v. Harris, 1 Met. 
400. Thatcher v. Howland, 2 Met. 41. Melvin v. Proprietors 
of Locks & Canals, in Middlesex, October term 1842, [since 
published, 5 Met. 15.] 
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Washburn, in reply. In Cutler v. Tufts, the only question, 
which is raised in the case at bar, was not raised, viz. whether 
parcel or not. 

Dewey, J. Both parties derive title through Caleb Burbank ; 
the demandant under a levy of execution, July 20th 1841; and 
the tenant by deed, dated January 18th 1834, and sundry con- 
veyances by grantees holding under that deed. The tenant’s 
title, being prior in point of time, must of course prevail, if it shall 
be found to have included the demanded premises. The inquiry 
therefore arises, what was embraced in the deed of January 18th 
1834, made by Caleb Burbank to Amasa Wood, John Jacobs 
and Abraham G. Randall? It describes the premises conveyed, 
in the following words: ‘The farm whereon I now live, situ- 
ate in said Millbury, in Burbankville, so called, on the road 
leading from Grafton to Sutton, containing about 70 acres, 
which said estate is now under a mortgage to Stephen Salis- 
bury.” It appears from the facts, that independently of the 
questions arising from certain objections which will presently 
be considered, the location of the demanded premises, and the 
occupation thereof by Caleb Burbank, at the time of his convey- 
ance, were such as would well entitle the same to be included 
in the description, the farm whereon he lived. It was a par- 
cel of a larger tract of land, occupied by the grantor, adjoining 
lands admitted to be his home farm, and in fact lying in com- 
mon with a portion of such lands.. The objection to including 
this land in the above description arises from other grounds, 
which I will proceed to consider. 

The demandant contends that the home farm of Burbank, the 
grantor, had a well known locality, being certain land purchased 
by him in the year 1788; and that it was so understood and 
declared by the deed which he made to Stephen Salisbury in 
1829, wherein, after the description of the premises to be con- 
veyed, as his “‘ home farm,” he proceeded to set out the premi- 
ses by metes and bounds, and by this description excluded the 
premises demanded in the present action. This conveyance 
has, undoubtedly, some tendency to show what the grantor of 
the present deed understood to be embraced in the description 
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“home farm.” Still, if the general description, the farm whereon 


the grantor lives, would, if unrestricted by any subsequent limita- 
tion in the deed, pass all the lands lying adjacent to, and occupied 
with the homestead, the fact that the grantor had, on a former 
occasion, used this form of description in a restricted and limited 
manner, and by express words indicated such limitation, by a 
description by metes and bounds, in such former deed, would 
not necessarily restrict these words, when used in the present 
deed, without those words of limitation which existed in such 
former conveyance. Nor does the description of the quantity 
of land, though corresponding in the number of acres with the 
quantity stated in a former conevyance made by him, and 
especially when accompanied with the qualifying words “more 
or less,” or ‘‘ about” so many acres, furnish very strong evi- 
dence of the purpose of the grantor to restrict the limits of the 
premises to those which were conveyed in such former deed. 
The quantity of land stated in a deed may be considered, in a 
case of doubtful and uncertain boundary upon the face of the 
deed, and may be used as a circumstance in weighing the evi- 
-dence bearing upon the question of such boundary. But it 
has no effect, when the language of the conveyance is clear and 
obvious as to the description of boundaries; nor will it control 
monuments, or courses and distances. 

But the great and leading objection to the tenant’s construc- 
tion of the deed, under which he claims, is, that the general 
description, “ the farm whereon I live,” is qualified and restricted 
by the subsequent words, ‘‘ which said estate is now under mort- 
gage to Stephen Salisbury.” These words, it is said, are a 
part of the description of the premises; and giving them full 
and controlling effect as such, it is admitted that the land de- 
manded in this action would not be included in the premises 
conveyed to Amasa Wood and others. 

The question then arises, are these words introduced as a 
part of the description of the land, and for the purpose of de- 
fining its boundaries? and can they properly have the effect of 
controlling and limiting the preceding description, “the farm 


wherecn I live ” ? 
15 
rE: 
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It is to be remarked, that it is nowhere said in this conveyance, 
that reference is to be had to the mortgage deed of the grantor to 
Salisbury for a more particular description of the premises con- 
veyed. There is, in truth, nothing declaring such purpose, or in- 
dicating directly that the grantor intended to refer to such deed 
for any purpose connected with boundaries. If such was the pur- 
pose, it is only to be raised by implication, and from the connec- 
tion of the clause with the part of the deed in which the conveyed 
premises are described. It might well have been introduced for 
another and entirely different purpose, viz. the presenting, on 
the face of the conveyance, the fact that the estate conveyed 
was incumbered with a mortgage to Salisbury. This was truly 
stated ; and though the mortgage deed did not cover the whole 
land of the grantor, which is now supposed to be a part of 
the farm on which the grantor lived; yet it was an incumbrance 
_ upon the estate conveyed, and would as effectually reduce the 

value of the whole land thus conveyed as the home farm, as 
though it were a lien upon the entire farm. 

The manner in which this recital of the estate being under 
a mortgage to Salisbury is introduced into the deed, and its 
possible, if not probable reference to another object than the 
limitation of the boundaries, necessarily much weakens its force 
and effect, when relied on as controlling a description of the 
premises precedent to it, and which description, in itself, speaks 
a plain and unequivocal language. 

The cases which have presented questions of discrepancy 
between two different descriptions of the premises, and where 
the court have been called upon to decide which is to be the 
governing one, have usually been cases in which there has been 
a direct reference to the second description, for a more partic- 
ular description of the premises conveyed. Such questions 
have been of great difficulty and embarrassment; and rules 
somewhat conflicting have prevailed in different courts. This 
subject has recently been most fully and deliberately considered 
by us, in the case of Melvin v. Proprietors of Locks & Canais, 
decided at Middlesex, October 1842, (5 Met. 15,) in which case 
we had occasion to review all the authorities bearing upon the 
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subject. That case was a conveyance of “the estate on which 
C. lives, being the same which was conveyed by M. to K.” by a 
certain mortgage deed referred to. The mortgage did not em- 
brace all the estate occupied by C.; but the court held that the 
precedent description, being a plain and obvious one, and certain 
in its character, was not to be restricted by, the reference to the 
mortgage ; that when the grantor says he conveys all his home 
farm, he is to be taken to speak the true purposes of his con- 
veyance. 

Now it is quite obvious, that the purchaser would much more 
readily rely upon this general description, and would have his 
attention drawn to it, rather than to the reference to the deed 
given by some former owner to the grantor. If the precedent 
description be full and explicit, and capable of being easily ap- 
plied to the land, it ought to prevail, unless the subsequent 
reference was most manifestly intended and understood by the 
parties as a restriction or limitation. Ido not propose, however, 
to go into the question of the correctness of that decision, or to 
present the course of argument or authority by which it may be sus- 
tained ; as that has been done by my brother Wilde, in that case. 

The same point had previously arisen in the case of Thatcher 
v. Howland, 2 Met. 41, where David Thatcher had conveyed 
to Samuel Eliot “all his real property, or homestead, so called, 
consisting of a dwelling-house and thirty acres of land; for 
more particular boundaries reference being had to a deed, given 
by Clark Ricketson to David Thatcher, of the abovementioned 
premises.” But the land conveyed by Ricketson to Thatcher 
had been in part conveyed, and in lieu thereof other lands pur- 
chased; so that if effect were given to the description by 
reference to Ricketson’s deed, the entire homestead would not 
be conveyed. The court, however, held that the reference was 
inadvertently introduced, and might be rejected. This was in 
the year 1840. In 1822, in the case of Eliot v. Thatcher, re- 
ported in the note to the case of Thatcher v. Howland, it seems 
that a similar construction was given and a similar decision 
made upon the same question. Upon the examination of the 
case of Melvin. v. Proprietors of Locks & Canals, before re- 
ferred to, many other cases were found to sustain the same 
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principle ; and the court were satisfied that the weight of au- 
thority, as well as sound principle, would sustain us in rejecting 
the reference to the mortgage, as inadvertently introduced, and 
not designed to exclude from the conveyance any of the land 
embraced in the description of the estate on which C, lived. 

We are aware that the cases from the New Hampshire Re 
ports are at variance with this doctrine. Those cases were also 
before us in the case of Melvin v. Proprietors of Locks & Ca- 
nals, and were then considered. 

Now the cases to which I have referred, of our own roel 
were much stronger than this for the application of a restriction 
by reason of the ‘subsequent description, as they were cases of 
express reference ; but this’did not avail. If those cases are 
sound law, there can be no question but that we must give full 
force and effect to the first description in the present deed, 
and hold the same not to be restricted by the recital as to the 
Salisbury deed. We see no reason for questioning those de- 
cisions, and they seem to be decisive. 

There are other facts, indicated by the conveyance in the 
present case, which strengthen the views we have taken of this 
deed, as carrying out the purposes of the parties to that deed. 
It was, apparently, a general assignment of the grantor’s prop- 
erty ; a conveyance by one in debt, and who wished, by such 
assignment, to avoid liability to attachment by particular cred- 
itors. This object would not be accomplished if he omitted 
the land now in controversy. 'To have designedly omitted this 
land would almost have subjected the grantor to the imputa- 
tion of a fraud upon his creditors ; because doubts are expressed 
whether the whole land conveyed was adequate to the payment 
of the debts. These circumstances lead us to suppose that the 
grantor really intended to convey all the farm on which he lived ; 
and as he used proper words descriptive of the entire premises 
thus held by him as his home farm, we are of opinion that 
there is nothing in the reference to the mortgage to Salisbury, 
that should defeat the purpose of the parties, or restrict the 
conveyed premises to any narrower limits than the lands em- 
braced in the description of the farm on which the grantor lived. 

Demandant nonsut. 
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Rurvus Davis & others vs. Resoice Newron. 


An administrator, who has in his hands a distributive share of his intestate’s estate, 
which belongs to an insolvent debtor, cannot withhold it from the debtor’s assignee, 
for the purpose of paying himself, by way of set-off, a debt due to him in his own 
right, from such debtor. 

If a person, to whom an insolvent debtor is heir, dies before the first publication of the 
notice of the issuing of the warrant, under Sé. 1838, c. 163, to take possession of such 
debtor’s estate, though after his petition for the benefit of the statute, the distributive 
share of the debtor in the deceased’s estate passes to the debtor’s assignee, who is 
bound to claim it for the use of creditors: And it is no excuse for the assignee’s 
neglect to claim and receive such share, that he may be obliged to give bond to re- 
fund the whole or part thereof to the deceased’s administrator, on certain contin- 
gencies. 

itis the right and the duty of the assignee of an insolvent debtor, under St. 1838, ¢. 
163, to possess himself of the choses in action®@f the debtor’s wife, for the benefit of 
his creditors, although the debtor has never reduced them to possession: But while 
the assignee is proceeding to reduce such choses in action to possession, or after he 
has obtained payment thereof, and before distribution is made of the debtor’s estate, 
the wife may apply to the court, by bill or petition, for a suitable provision to be made 
for her, out of the proceeds of such choses in action, and the court will make such 
provision according to the circumstances of the case. 


* Tuts was a bill in equity, brought by creditors of Pynson 
Blake, an insolvent debtor, against his assignee under the St. 
of 1838, c. 163. 

It was alleged in the bill, that when the first publication was 
made of the notice of the issuing of the warrant to the messen- 
ger to take possession of said Blake’s estate, said Blake was 
entitled to receive a large sum of money, as his distributive 
share, as heir at. law, of the estate of his deceased brother, 
Henry Blake, and was also entitled to receive large sums of 
money from sundry persons, to whom the same had been lent or 
entrusted by said Pynson and his wife; and that he had other 
claims to money and property, which he acquired by inher- 
itance and marriage, all which the defendant, as assignee, 
was bound to obtain possession of, and to collect, so that the 


_same might be distributed among the several creditors of said 


Pynson: ‘That the defendant commenced an action or actions 

for the recovery of said claims, but discontinued the same, at 

the request of said Pynson and other persons, against the will 

of the plaintiffs, in pursuance of a contract between the de- 
VOL. VI. 
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fendant and persons unknown to the plaintiffs, in which he 
agreed not to prosecute said claims; and has since forborne to 
prosecute the same. 

The prayer of the bill was, that the defendant might make 
full answer, and disclose all the estate of said Pynson, of which 
he (the defendant) had not rendered an account, and all his 
knowledge or information respecting said Pynson’s right to any 
distributive share of the estate of said deceased brother, and 
respecting any money or other property, or choses in action, in 
the hands of said Pynson, or of his wife, or of any other person ; 
whether the defendant did discontinue any suit, and the cause 
why, and any contract touching the property aforesaid ; and 
that the defendant might be required to collect and take pos- 
session of all such money, goods and estate, as he is entitled to 
receive. ‘There was also a prayer for general relief. 

The answer of the defendant (after admitting his appoint- 
ment, as assignee of said Pynson, &c.) denied that said Pynson 
was heir at law of his said deceased brother, at the time of his 
petition for taking the benefit of the insolvent law: It stated 
that said Henry Blake, of whom said Pynson was brother and 
heir at law, died intestate on the Ist of January 1840, after 
said Pynson presented his petition aforesaid, and after the 
issuing of the warrant to the messenger to take possession of 
his estate, but before the first publication in the newspapers of 
the issuing of said warrant: ‘That said Henry died without 
issue, leaving said Pynson one of his heirs at law; but that 
none of his estate passed to the defendant, assignee of said 
Pynson, ‘“ the same having been acquired by said Pynson after 
the presenting of said petition and the issuing and executing of 
said warrant:” That S. Blake and A. Bent were appointed 
administrators of the estate of said Henry, on the 10th of Feb- 
ruary 1841, and settled their first administration account on 
the 8th of March 1841, having a balance in thew hands of 
$ 12807°86, to be distributed among his heirs: That no decree 
of distribution had been made; and that, if said Pynson’s share 
of said estate did pass to the defendant, as assignee, he was 
- not bound to procure such decree to be passed, inasmuch as 
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the four years had not elapsed, within which the creditors, if 
any, of said Pynson, might claim payment of said administrators ; 
anc if such decree had been passed, and the defendant had 
demanded payment of said Pynson’s share, he might have been 
required to give bond, with surety, to refund the whole or part, 
to satisfy claims on the estate of said Henry, and indemnify 
said administrators ; which personal responsibility the defendant 
was not bound to incur: That said Pynson, at the decease of 
said Henry, was, and still is, indebted to said Samuel Blake, 
one. of said administrators, in the sum of $1247-37, for money 
lent, which sum exceeds the amount of said Pynson’s share of 
said estate; and that said Samuel has a right to set off the 
amount, so due to him, against the estate in his hands, belong- 
ing to said Pynson, on which right said Samuel insists. 

The defendant’s answer further set forth, that at the time of 
the assignment of said Pynson’s estate to him, and of the first 
publication of notice of the issuing of the warrant to the mes- 
senger, Sarah D. Blake, wife of said Pynson, held in her pos- 
session six promissory notes, [of which the dates, amounts, and 
‘makers were all stated,] which, at the time of said publication, 
were her sole and separate property, and were never any part 
of said Pynson’s estate; they being notes given for shares in 
estates which descended to said Sarah, as heir at law of dif- 
ferent persons: ‘That said Pynson had never intentionally done 
_ any thing to reduce said notes to his possession, and that said 
' Sarah had never-assented that he should so do; but that said 
notes had always been considered, by said Pynson and Sarah, 
as her sole property ; that they have always been kept upon a 
separate file, marked with her name, &c., and that said Pynson 
had never claimed any right, title, or interest in them. 

The defendant admitted that he commenced a suit in equity 
against said Pynson and Sarah, on the 27th of March 1841, 
calling upon them to answer respecting their title to the said 
notes, and their right to withhold the possession thereof from 
him ; and that they appeared and filed an answer denying his 
right to said notes. He also admitted that he commenced a 
suit in equity against said Sarah, and said A. Bent, administra 
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tor as aforesaid, on the 29th of March 1841, calling upon 
them to answer respecting said Pynson’s share in his brother 
Henry’s estate; and that they appeared and answered, denying 
the defendant’s right to said share. 

The defendant further stated, that on the 5th of March 
1841, a paper was presented to him, signed by sixty five per- 
sons, creditors of said Pynson, protesting against any process 
being sued in relation to the said notes, or to said Pynson’s 
share in his said brother’s estate: That the whole number of 
said Pynson’s creditors was eighty three, and the whole amount 
of the claims, proved against him alone, was $8410-64, and 
the whole amount proved against him and his partner, Allen, 
was $6352°56, making $14,763-20: That the amount of the 
claims of the sixty five creditors, who signed said paper, was 
over $10,000, of which about $7000 were against said Pynson 
alone, and about $3000 against him and his said partner: 
That said Pynson, and said administrators of the estate of 
Henry Blake, on the 28th of September 1841, executed and 
delivered to the defendant a bond, conditioned to save him 
harmless for discontinuing and failing to prosecute the suits 
above mentioned; and that he, on the receipt of the bond, 
discontinued those suits: That he, before discontinuing those 
suits, offered to prosecute them, if the creditors, who wished it 
done, would give him a bond of indemnity against costs ; but 
that they refused so to do, unless the other creditors would give 
up all claim to what might be recovered in the suits. 

C. Allen, for the plaintiffs. 

Washburn, for the defendant. 

Suaw, C. J. This case is set down for hearing on bill and 
answer, and there appears to be no controversy about the facts. 
The bill is irregular and defective in many respects; and before 
any decree can be made, it will be necessary to amend it by 
making other parties, and in some other respects; but at pres- 
ent, the court will confine its attention to certain questions, | 
embracing, as it is intimated, the merits of the case. 

The first question is, whether the respondent, as the assignee 
of Pynson Blake, an insolvent debtor under the statute of 1838, 
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by force of the assignment of the debtor’s property to him, and 
by the operation of law, acquired an interest in the distributive 
share of the estate of his brother Henry Blake, deceased, which 
he could and ought to claim, in behalf of the creditors. It is 
admitted that Henry Blake, brother of the insolvent, died intes- 
tate, without issue, and that Pynson Blake, the insolvent, was 
his brother, and one of his heirs at law. By the statute of dis- 
tributions, the right to a distributive share in an intestate estate 
vests in the heir at law immediately on the death of the intes- 
tate, and in case of his decease before a decree of distribution, 
it goes to his personal representative. Hayward v. Hayward, 
20 Pick. 517. The right to the distributive share is a vested 
interest, and although the settlement of the estate be delayed, 
and a decree of distribution postponed, yet the decree of distri- 
bution, when made, relates back to the time of the decease of 
the intestate, and apportions the estate to the persons then en- 
titled, or their representatives. The decree does not found the 
right, but judicially ascertains the heir, the whole amount to be 
distributed, and the amount of the distributive share of each. 
‘This distributive share, therefore, though its amount was uncer- 
tain, and the time of payment contingent, was a vested prop- 
erty of the insolvent, at the time of the decease of his brother 
Henry. 

It further appears, that the brother was living at the time of 
the application of the insolvent to the judge of probate, but 
died before the first publication of the notice issued on that ap- 
plication. It is provided by the insolvent law, St. 1838, c. 163, 
§ 5, that the assignment shall vest in the assignee all the prop- 
erty of the debtor, held at the time of the first publication of the 
notice of issuing the warrant. And it has been held that, by 
force of this clause, the property, vested in the debtor at the 
time of the first actual publication by advertisement, in a news- 
paper, passes to the assignee. Clarke v. Minot, 4 Met. 346. It 
is manifest, therefore, that the distributive share in question did 
vest in the debtor, before the first publication of notice, and 
therefore did pass, by the assignment, to the assignee, and he 
was bound to claim it for the use of the creditors. 
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Nor is there any ground to maintain that one of the adminis- 
trators had a private debt of his own against the heir, which he 
could set off against this distributive share. It has been held 
that a debt, due from the distributee to the intestate, cannot be 
set off against the distributive share of the heir. Procter v. 
Newhall, 17 Mass. 93. Hancock v. Hubbard, 19 Pick. 167. 
A fortiori, cannot a private debt, due to one of the administra 
tors, in his own right, be so set off. It would be very strange, 
if one creditor, by obtaining administration upon the estate of 
his debtor, could secure his whole claim by way of set-off, and 
thus defeat the equally legal and equitable claims of other cred- 
itors. Rev. Sts. c. 96, $ 15. 

Another reason assigned for not claiming the distributive 
share, was, that the assignee might have been under the neces- 
sity of giving bond to refund, on certain contingencies, the 
whole or a part of the amount received. This certainly is no 
reason why the claim should not be asserted and established, 
the amount to be received when by law it shall become paya- 
ble; or, if the assignee is obliged to give such bond, then, 
unless the creditors would themselves furnish the necessary 
indemnity to the administrator, the assignee might be made 
safe by leaving the money in his hands, until such liability to 
refund should cease. Such a remote contingency, as a liability 
to give bond, on payment of the distributive share, a liability 
which, if it should accrue, might be guarded against in various 
ways, cannot excuse the assignee from performing his official 
duty to get in the assets of the estate. 

The other material question is, whether the assignee had a 
right, and whether, in the proper discharge of his duty as as- 
signee, he ought to have asserted his nght, to the notes and 
securities, which are claimed as the choses in action of the wife 
of the insolvent. 

It is undoubtedly the policy and the legal effect of the insol- 
vent law, to transfer to the assignee, for the benefit of creditors, 
all the property of the debtor, and all the rights and interests 
which he could properly transfer, by his own act; and the 
extent of this assignment is very broad and comprehensive 
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Gray v. Bennett, 3 Met. 522. And the English bankrupt laws, 
which are nearly in the same terms, recognize the right of the 
assignee to possess himself of the choses in action and other 
property of the bankrupt’s wife. But the purpose of the law is, 
to transfer the rights of the debtor, in the same plight which 
they were in, in the hands of the debtor himself, subject in all 
respects to the same liens, incumbrances and equities. But it 
seems to be a well settled rule, that the property of the husband 
in the rights and choses in action of the wife is not absolute 
and unlimited.  Gtassett v. Grout, 4 Met. 486. The husband 
may reduce the wife’s choses in action to possession, and assign 
the same to his creditors; but ordinarily he is not compellable to 
do so, and if he does it, and they require the aid of a court of 
justice, it will not be granted unless a suitable provision be made 
out of it for the wife. And this is an equity which courts will 
uphold in all cases where the husband, his creditors, or his as- 
signees have occasion to come into court to obtain possession of 
the property, and wherever a court of equity can, in any form, 
exercise jurisdiction over the subject.’ Mitford v. Mitford, 9 Ves. 
-97. Pierce v. Thornely, 2 Simons, 167. Purdew v. Jackson, 
1 Russell, 1,70. Honner v. Morton, 3 Russell, 65. And where 
the law vests in its courts a general chancery jurisdiction, either 
over all subjects, or over a class of subjects, embracing the 
consideration of the relative rights of the assignee of an insol- 
vent and third persons, such equity of the wife will be main- 
tained, as well on a bill or petition filed on the part of the wife, 
as on a proceeding instituted by the creditors or assignee of the 
husband. Kenny v. Udall, 5 Johns. Ch. 464. S&. C. 3 Cow. 
599. Haviland v. Bloom, 6 Johns. Ch. 178. In this case, 
there is no want of jurisdiction, because all the property of the 
insolvent, and all the claims to property by the assignee, are 
by the statute placed under the superintendence and jurisdiction 
of this court, as a court of chancery ; and this power is to be 
exercised by this court, in all cases not otherwise specially pro- 
vided for, upon the bill, petition or other proper process of any 
party aggrieved by any proceedings under the act; and the 
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court are to hear and determine such case, as a court of chan- 
cery, and make such order or decree therein, as law and justice 
shall require. St. 1838, c. 163, $18. See Van Duzer v. Van 
Duzer, 6 Paige, 366. ry v. Fry, 7 Paige, 461. 

It is therefore, we think, competent for the wife of an insol- 
vent debtor, the settlement of whose estate is proceeding under 
the St. of 1838, either whilst the assignee is seeking to reduce 
the chose in action of the wife to possession, or after obtaining 
payment of the money, acting in his official capacity, under the 
legal authority conferred on him for that purpose, by the statute, 
at arly time before distribution, to apply to this court by bill or 
petition, for a suitable provision to be made for her, out of the 
proceeds of such choses in action; and that it is competent for 
the court, and consistent with the requirements of law and jus- 
tice, conformably to which, as a court of chancery, they are 
bound by the statute to act, to direct such provision to be made. 
The amount of such provision must depend upon circumstances, 
amongst which the amount of the property, the age, health and 
condition of the wife, the number, age, sex and health of her 
children, if any, would be fit subjects of consideration. | In this 
respect, in a case directly before the court, it would be proper 
for the court to avail itself of the aid of a master, to inquire into 
and report the circumstances, and to report what would be a 
suitable provision for the wife. Cases may be supposed, in 
which, if the property were small, and had. been kept entirely 
distinct from that of the husband, and where the exigences of 
the family were such as to require it, it would be proper to 
appropriate the whole of such property to the use of the wife 
and her children. 

This claim of the equitable interest of the wife, where a 
chose in action of the wife is claimed by a creditor or by an 
assignee, for the benefit of creditors, however well established 
by the authority of English and New York cases, is supposed to 
be contrary to those decisions in Massachusetts, in which it has 
been held, that the legacy or distributive share of the wife may 
be attached to secure a debt of the husband. Holbrook v 
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Waters, 19 Pick. 354. Wheeler v. Bowen, 20 Pick. 563. But 
it is to be considered, that these were decisions in proceedings 
at law, strictly, where the right of attachment was considered 
as given to the creditor by statute, and where, therefore, there 
could be no apportionment. ‘The attachment must be valid 
for the whole or nothing ; and principles of equity would not 
be applied. Supposing those decisions correct, as far as they 
go, they are not to be extended by construction, so as to apply 
to a case in which the court has full equity jurisdiction. Ina 
recent case, in which it appeared that the interest of the wife 
was not liable, by the terms of the statute, to be attached by a 
trustee process, the equitable rights of the wife, when in compe- 
tition with the claims of the creditors of the husband, were 
recognized and maintained. Grassett v. Grout, 4 Met. 486. 
And the general doctrine of the wife’s equity, arising out of the 
legal right of survivorship, has been recognized as the law of the 
Commonwealth, in a case in which it was also decided, that the 
mere assignment of a wife’s chose in action by the husband, 
even for a valuable consideration, is not such a reduction to 
possession, as to take away the wife’s right of survivorship, and 
consequent equitable interest. Page v. Estes, 19 Pick. 269. 
The court are therefore of opinion, that it was the duty of the 
assignee to claim the promissory notes, mentioned in the bill 
and answer, although they were the choses in action of the 
wife, never reduced: to possession by the insolvent; though 
this last claim was subordinate to the equitable right of the 
- wife to have a reasonable provision out of the proceeds, before 
distribution. 
VOL. VI. 46 * 
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Nanum Gaskiuu vs. Siuas Dup ey. 


An execution against the inhabitants of a school district may be levied on the property 
of an individual member of the district ; and may be so levied, in the first instance, 
even if there be corporate property of the district, which can be taken and applied 
towards satisfaction of such execution. 

D. recovered judgment, by default, against a school district, in an action on a contract 
with the district to build a school house, and levied his execution on the goods of 
G.,a member of the district: G. sued D., in an action of trespass, for so levying 
on his goods: Held, that G. could not give evidence that D. had not performed 
his said contract, and therefore ought not to have recovered judgment against tne 
district. 

Trespass for taking and carrying away 100 cords of wood. 
Trial in the court of common pleas, before Williams, C. J., who 
signed a bill of exceptions which contained the following state- 
ment: The plaintiff, at the time hereinafter referred to, was 
an inhabitant of the second school district in Mendon, and had 
real and personal property taxable therein. At the April term, 
1842, of the supreme judicial court in this county, the defend- 
ant recovered judgment against the inhabitants of said school 
district, in an action upon a contract for building them a school 
house, for $ 1694-36, debt or damage, and $11-44, costs of suit, 
and took out execution thereon. There was no appearance for 
the defendants in that action ; and as the present plaintiff was 
not a party to it, but in the minority of the school district, he 
claimed the right to prove, and offered to prove, the contract on 
which the action aforesaid was brought, and the non-perform- 
ance thereof by said Dudley, (the present defendant,) for the 
purpose of invalidating said judgment and the proceedings in 
executing the same. Said contract, and the vote of said dis- 
trict authorizing it to be made, are made part of the case. [See 
ante, pp. 500, 501.] But the judge ruled that neither this vote 
and contract, nor the evidence of the non-performance of the 
contract, could go to the jury. 

It was agreed that the school house was erected on the de- 
fendant’s land, and that previously to the levy of his execution 
above mentioned, he had tendered a deed of the site of the 
school house to the prudential committee of said district, which 
was never accepted nor recorded. 
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The defendant’s judgment aforesaid against the inhabitants 
of said district was rendered by default; and he delivered the 
execution, which issued on that judgment, to a deputy sheriff, 
and directed him to levy the same upon the wood described in 
the plaintiff’s declaration. 'The wood was accordingly seized 
by said deputy, and was sold on said execution, on the 6th of 
June 1842, » 

Before the commencement of the defendant’s said actien 
against the inhabitants of said district, they had made a grant 
of $1700 for building a school house and for the site thereof ; 
and said sum was assessed upon the polls and estates of said 
inhabitants, and a part of what had been collected, to wit, $250, 
had been paid into the hands of the building committee. And 
at the time of the levy of said execution upon the plaintiff’s 
wood, the district owned said school house, so far as such 
ownership results from the foregoing facts. But no levy of 
said execution was made upon any corporate property of the 
district, and the plaintiff forbade the defendant’s levying his exe- 
cution upon said wood. 

The defendant put into the case a writ, sued out by Nathan 
George against the inhabitants of said district, for the purpose 
of recovering back the tax which he alleged that he had been 
illegally compelled to pay for the building of said school house. 
[See ante, pp. 497, 498.] Upon this suit, $600 were attached 
in the hands of the collector of taxes, as the property of said 

district. 

Upon these facts the plaintiff contended that the defendant 
had no right to cause the levy of his execution against the 
district to be levied on the plaintiff’s private property; and 
that the defendant was a trespasser for so doing. But the judge 
ruled otherwise; and, for the purpose of presenting all the 
questions of law to the court, instructed the jury that the de- 
fendant was entitled to a verdict ; and the jury returned a ver- 
dict for him. ‘The plaintiff alleged exceptions to the rulings ot 
the judge. 

Barton & Hallett, for the plaintiff. The district had corpo- 
rate property, and yet no demand was made on the district or 
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its officers to pay the execution, before it was levied on the 
plaintiff’s property. This alone made the levy wrongful and 
a trespass. In ‘Chase v. Merrimack Bank, 19 Pick. 564, the 
parish had no attachable property within the Commonwealth ; 
which circumstance distihguishes that case from this. Yet a 
demand was there made on the treasurer of the parish, before 
the execution was levied on private property. The reason why 
members of quasi corporations are individually liable for demands 
on the corporation is, that such corporation is supposed to have 
no corporate fund, and no legal means of obtaining one. Riddle 
v. Proprietors of Locks & Canals, 7 Mass. 187. When the 
reason ceases, the rule no longer exists. | 

As the plaintiff had no notice of the defendant’s suit against 
the district, he should have been permitted to impeach the judg- 
ment, and to show that it was collusive. Chase v. Hathaway, 
14 Mass. 222. Cushing v. Gore, 15 Mass. 74. White v. Starr, 
13 Pick. 381. | 

A member of a school district is not personally liable for the 
debts of the district. By the common law, members of corpo- 
rations are not individually answerable for the corporate debts. 
The liability of inhabitants of towns and parishes for demands 
against the corporate body rests on immemorial usage. 5 Dane 
Ab. 158. The St. of 1799, c. 51, first gave the right to seize 
the property of inhabitants of a town that was “ deficient” in 
assessing or paying state or county taxes. But the same statute 
gave a remedy to the person. whose property might be so levied 
upon, against the town, by an action against the town, in which 
he was to recover the value of such property, with 12 per cent. 
interest thereon, and costs. Of course, such town has power 
to raise money, to indemnify such person. 2 App.eton, 178. 
Has a school district any authority to raise a tax to reimburse a 
member whose property has been taken to pay its debts? No 
such authority is any where conferred or alluded to in any 
statute. The power of school districts is anomalous and re- 
stricted. Taft v. Wood, 14 Pick. 364. Money corporations 
are partnerships for gain, and no one can be made a member 
thereof without his consent. Besides; the Rev. Sts. ¢« 44 
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§ 22, give members of such corporations, who are held liable 
for the corporate debts, the means of reimbursing themselves. 
See Andrews v. Callender, 13 Pick. 484. It is otherwise, in all 
these respects, in regard to school districts, and the members 
thereof. Such districts were not recognized as corporate bodies 
before the St. of 1817, c. 14. But neither in that, nor in the 
St. of 1826, c. 143, nor in the Rev. Sts. c. 23, are they placed 
on the footing of towns or parishes, as to powers or liabilities. 
Towns, and not school districts, are made responsible for the 
execution of the school laws. 

Washburn, for the defendant. ‘The plaintiff cannot, in this 
action, try again the defendant’s action against the district. 
The evidence which he offered was therefore rightly ruled out. 
Greenl. on Ev. $528. Thatcher v. Gammon, 12 Mass. 268. 
Homer v. Fish, 1 Pick. 435 

There is the same reason for making the members of school 
districts liable for the debts of the district, as for making towns- 
men and parishioners liable for the debts of towns and parishes. 
Yet the latter are so liable. 5 Dane Ab. 158. Inhabitants 
of Brewer v. Inhabitants of New Gloucester, 14 Mass. 216. 
Chase v. Merrimack Bank, 19 Pick. 564. When a new quasi 
corporation is created, the incidents of similar bodies attach to 
it. By the common law, anterior to all usage in this Common- 
wealth, the property of the members of such corporations is 
liable to be levied on to satisfy an execution against the corpo- 
ration. Russell v. Men of Devon, 2 T. R. 667. The very 
- reason why, in that case, an action would not lie against the 
body, was, that a judgment must be satisfied, if at all, by sale 
of the property of individual members. But, by the Rev. Sts. 
c. 23, § 57, an action lies against school districts for matters re- 
lating to their property or affairs. See also Rev. Sts. c. 90, 
$$ 16, 22,42. Anc. Chart.449. Even before St. 1817, c. 14, 
such districts were held competent to maintain an action on a 
contract made with them to build school houses. School Dis- 
trict in Rumford v. Wood, 13 Mass. 193. , 

This district, in the present case, had no property, except 
$250, which had been paid to its building committee The 
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school house was not corporate property, because the deed of 
the land had not been accepted; and the district could not 
compel the defendant to regard the house as personal property, 
and sell it on execution. But whether the district had property 
or not, the defendant had a right to take the property of the 
individual members. If so, no previous demand of satisfaction, 
on the district or its officers, was necessary. 

The opinion of the court was made known at October term, 
1844. 

Suaw, C. J. Several questions arise upon these exceptions, 
besides the main question, to which the attention of the court 
has been more particularly directed. The first is, whether, in this 
action, the plaintiff should have been allowed to impeach the 
judgment rendered in favor of the present defendant, by evi- 
dence tending to show that it was erroneous and ought not to 
have been rendered. ‘The court are of opinion that the judge 
of the court of common pleas did right in excluding such eyi- 
dence. ‘This is an action of trespass for taking certain wood, 
the property of the plaintiff, and the defendant seeks to justify 
the taking, under a judgment and execution, for the satisfaction 
of which he insists that the defendant was liable. If the ac- 
tion will lie at all, it would equally well lie against the officer, 
as a joint or sole trespasser. ‘The admission of this evidence 
would sanction the principle, that an officer, or persons acting 
with or. under him in the service of an execution, may be 
charged as trespassers, on evidence going behind the judgment, 
and showing that, on the merits, the judgment creditor ought 
not to have recovered ; which would be contrary to first prin- 
ciples. 

Besides ; every member of a corporation is so far privy in 
interest in a suit against the corporation, that he is bound by a 
judgment against it. Brewer v. New Gloucester, 14 Mass, 216 


What is the extent of his personal liability under it, is a very 


different question, depending on rules applicable to the different 


kinds of corporations. 
Another ground of defence taken was, that the school dis- 
trict had corporate property, on which the execution might have 
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been satisfied, and if the present plaintiff’s property were liable 
at all, it could not be taken, if there was corporate property, 
which might be taken, until such corporate property had _ first 
been taken and applied. 

It is very questionable, upori the facts stated, whether there 
was any corporate property, on which the execution might have 
been levied; but the decisive answer, we think, is, that if the 
original defendant (the present plaintiff) was liable at all, it is 
because all the members of the quasi corporation were sued by 
their aggregate name, all were liable as parties and original 
debtors, and the judgment creditor had his election, in the first 
instance, to levy upon the corporate property, or on the prop- 
erty of one or more of the members of the corporation, as in 
the case of towns. 

This leads to the principal question, whether a judgment 
creditor, having an execution against a school district, as now 
constituted by the laws of the Commonwealth, can take the 
property of the individual inhabitants of such district, to satisfy 
his execution. 

This is an important question, and one, we believe, which 
has not been directly decided. Indeed, it is comparatively but 
a few years since school districts have been invested with the 
functions of corporations, to the extent to which they are now . 
carried by law. ‘This is probably the reason why the question 
has not arisen before. 

The general rule undoubtedly is, that members of corpora- 
tions are not personally responsible for the satisfaction of judg- 
ments recovered against the corporate body. But it has long 
been held in this Commonwealth, that where the inhabitants of 
towns are charged by law: with the performance of duties, and 
made liable to a suit therefor, the individual members are liable 
to the satisfaction of the judgment. The suit seems to have 
been regarded as an action against the individual persons, sued 
by a collective name, as a corporation, rather than as a suit 
against a corporation, strictly so considered. This rule is sup- 
posed, by Mr. Dane, to be founded on immemorial usage. 5 
Dane Ab 158. This rule was affirmed, and the authorities on 
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which it rests, were fully stated, and the same rule held to ap- 
ply to parishes, in a recent case. Chase v. Merrimack Bank, 
19 Pick. 564. 

Taking the rule, then, to be well settled by authority, as it 
applies to towns and parishes, the question now is, whether it 
applies to school districts. The cases are strictly analogous. 
Originally, towns might, and in many instances did, exercise 
the functions of parishes, by providing for the support and 
maintenance of public worship, and the erection of houses 
therefor. If, in that state, a judgment had been rendered 
against a town, for a debt due from such town, in its parochial 
capacity, each inhabitant would have been liable for its pay- 
ment. This consideration, no doubt, was one strong reason 
why, when the parochial functions of towns were transferred to 
a distinct body, organized as a parish, the inhabitants and 
members of such parish should be liable to the same respon- 
sibility for its debts as if the organization had remained un- 
changed. And it appears to us, that the case of inhabitants 
of school districts is strictly analogous. They are quast corpo- 
rations of the same kind, constituted in the same manner, and 
charged with the same duties, and invested with like powers. 
It is optional with towns to divide their territory into school 
- districts, or not. They may, if they choose, provide school 
houses for the town, at its own expense, and contract debts 
therefor, which, upon judgment and execution obtained against 
the town, each individual inhabitant would be bound to satisfy. 
Rev. Sts. c. 23, $ 24. But if, as a matter of convenience, 
and in pursuance of a power given to towns therefor, they pre- 
fer to divide the town into school districts, and the inhabitants 
of each district are charged with the same duties, in regard to 
the building, purchase, or hiring of a school house for the dis- 
trict, which would otherwise have devolved on the whole town, 
why should they not be in like manner liable for the debts ot 
the district, to the same extent to which they would have been 
liable, as inhabitants of the town, for a similar debt mcurred by 
the town? The effect of this provision of law, we think, was 
simply to make the inhabitants of each district a quasi corpo- 
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ration for a limited and specific purpose, to exercise the same 
powers as towns, and to the same extent to be liable to the 
same duties and obligations, as the inhabitants of towns are 
lable to, in like cases. School districts, so far as they are cor- 
porations, are corporations of the same kind as towns, organized 
for the same purposes, charged with the same duties, and there- 
fore the court are of opinion, that when judgment is recovered 
against them, the individual inhabitants are liable for the satis- 
faction of the execution on such judgment, in the same manner 
as the inhabitants would be for a similar judgment and execution 
against the town. 
Exceptions overruled. 


Two Middlesex cases are here inserted, which should have 
appeared in the fifth volume. 


Wituiam Sicourney & another, Administrators vs. Joun 
| WerHerRe.LL & others. 


An administrator is bound to answer, on oath, as to all facts tending to show that he was 
indebted to the intestate ; even as to facts that take the intestate’s claim out of the 
operation of the statute of limitations, though it is apparently barred by that statute. 

_ Where, after such laches of the holder of a guarantied note as deprived him of any 
legal claims on the guaranty, the guarantor, on demand of the holder, paid him the 
interest due on the notes, knowing and protesting that he was not liable on his guar- 
anty ; it was held that he had waived the holder’s laches, and continued to be liable 
to him on the guaranty. Held also, that the holder’s threat to sue the guarantor for 
other large debts which he owed the holder, unless he would pay such interest, did 
not avoid the effect of that payment. . 

The holder of a guarantied note does not discharge the guarantor by taking collateral 
security of the maker, without giving him time. 

A note given by a guarantor, in payment of the interest due on the guarantied note, 
takes the debt out of the operation of the statute of limitations. 


Tis was an appeal, taken by the administrators of the estate 
of Andrew Sigourney, from a decree of the judge of probate 
for the county of Middlesex, on their presenting their second 
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administration account. The judge required that William Sig- 
ourney, one of said administrators, should charge himself with 
sums which he had omiited to charge, and refused to allow 
him several chargés which he had made against the estate of 
his intestate. The account had been referred to an auditor, by 
agreement of parties, and the principal question, that was raised 
and discussed on the appeal, was, whether said William was 
bound to answer, on oath, certain interrogatories respecting de- 
mands, which the intestate’s heirs at law alleged that he owed 
the intestate, at the time of his decease. 

The auditor reported (among vther things) that on meeting 
the parties, William Sigourney, one of the administrators, on 
being requested by the appellees to produce any papers, which 
came into his hands, purporting to be claims against himself, 
in favor of the intestate, presented to the auditor a note, pur- 
porting to be signed by Benjamin FI’. Town, dated March 24th 
1827, and promising to pay said William or bearer $500, on 


demand, with interest. On the note was this writing: “I~ 


guarantee this note until paid, principal and interest. William 
Sigourney.’’? There was also indorsed on the note, under date 
of March 24th 1828, one year’s inte,est, and two years’ interest, 
under date of March 24th 1830, without mention of the person 
from whom the interest was received; and under dates of 
March 24th, on subsequent years, ti!l 1835, inclusive, was in- 
dorsed one year’s interest, and two years’ interest, under date 
of March 24th 1837, as received of William Sigourney. — 

At the same time, said William presented to the auditor two 
notes, purporting to be signed by Otis H. Lee and Elijah Lyon, 
both dated March 23d 1330, each promising to pay said Wil- 
liam or bearer one thousand dollars; one of them in one 
year, with interest, andthe other in three years, with interest 
annually. On each of these notes, under date of April 7th 
1830, was written, ‘I guarantee this note, principal and inter- 
est, till paid. William Sigourney.” There was likewise in- 
dorsed, on each of these notes, the receipt of one year’s interest 
under dates of March 23d 1831, and 1832, without mention 
of the person from whom it was received, and two years’ 
interest under date of March 23d 1834, “paid by William 
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Sigourney: So of one year’s interest, March 23d 1835, and 
two years’ interest, March 23d 1837, as paid by said William. 

These notes, as said William stated, were put into his hands, 
by his father’s attorney, since said William was appointed ad- 
ministrator of his father’s estate. He also presented, with said 
three notes, a mortgage, made to his father by Otis H. Lee. 
This mortgage was dated November 15th 1832, to secure pay- 
ment of said two notés of Lee & Lyon, by instalments, the 
last of which was to be paid on the 23d of March 1835. The 
land thus mortgaged was an undivided half of a tract in Thomp- 
son, in the State of Connecticut. Said William presented these 
papers without acknowledging that any claim thereon existed 
against him. 

The said William, in the course of his examination before 
the auditor, was asked whether the guaranty on the aforesaid 
notes, and the subscription thereto, were in his hand writing. 
He answered, as to Town’s note, that neither the guaranty 
upon it, nor any other indorsement thereon, was made or signed 
by him since some time before March 24th 1830; and inas- 


-much as he considered any guaranty, now appearing on said 


note, as no longer binding, if ever made by or binding on him, 


‘by reason of the statute of limitations, he declined to answer 


further. He also stated another reason for declining to make 
further answer, viz. that long after the supposed making of said 
guaranty, said Town was abundantly able to pay said note, and 
if the intestate had used ordinary and reasonable diligence, he 
might have collected. the same of Town. ‘To a similar inter- 
rogatory as to the guaranty of the Lee & Lyon notes, he also 
declined io answer. And on being asked whether the two 
years’ interest, indorsed on said three notes, under date of 


- March 1837, was paid by him, or whether he knew and as- 


sented to the indorsement thereof, he declined to answer. He 
stated, however, that said indorsements were in the intestate’s 
hand writing. 

The appellees insisted that said William should answer said 
interrogatories fully ; and it was agreed by the parties that it 
should be referred to the court to decide whether he was bound 
to make further answers. 
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It appeared that said Town failed in 1833, and said Lee & 
Lyon in 1834; and that the intestate died April 15th 1838. 

The auditor, in making up the administrators’ account, did 
not charge said William with the notes aforesaid. 

The questions arising on the auditor’s report were argued at 
Boston, January 17th 1842. 

Washburn, for the appellants. The note of Town and the 
first note of Lee & Lyon were barred by the statute of limita- 
tions, before the death of the intestate; and William is not 
bound to waive the statute bar. Crossman vy. Crossman, 21 
Pick. 21. An administrator is bound, by Rev. Sts. c. 64, $ 5, 
to account for nothing more than “the real estate, and the 
goods, chattels, rights and credits of the deceased.” Notes 
barred by the statute of limitations are not rights nor credits. 
In Higbee v. Bacon, 7 Pick. 14, and 8 Pick. 484, the adminis- 
trator was apparently liable. 'The paper, in that case, showed 
no discharge. Here, the notes show that more than six years 
have elapsed since they were payable. 

William Sigourney was not bound to answer further. And if 
he had answered, or should hereafter answer, as the appellees 
suppose the truth to be, yet he could not be charged; because 
the intestate was guilty of laches. Oxford Bank v. Haynes, 8 
Pick. 423. Mussey v. Rayner, 22 Pick. 223. Marsh v. Day, 
and Talbot v. Gay, 18 Pick. 321, 534. On this ground, it is 
not important whether the payments, which are indorsed on the 
notes, were made by William Sigourney, or not. Payment of 
part does not renew a promise which was originally conditional 
22 Pick. ubi sup. Besides; the intestate took a mortgage to 
secure payment of the Lee & Lyon notes, and extended the 
time of payment; thereby discharging the guarantor. Talbot 
v. Gay, ubi sup. 

Newton & Barton, for the appellees. William Sigourney is 
not desired to waive the statute of limitations, but to answer as 
to the facts, so as to show whether he is entitled to the statute 
bar. And the court will compel him to answer. Anc. Chart. 
592. Rev. Sts. c. 67, $7. Stearns v. Brown, 1 Pick. 5380. 
Higbee v. Bacon, 7 Pick. 14; 8 Pick. 484. Bailey v. Blanch- 
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ard, 12 Pick. 166. Selectmen of Boston v. Boylston, 4 Mass. 
318. Courts of probate in this Commonwealth have adopted 
the practice not only of the English ecclesiastical courts, but 
also of the courts of chancery. An administrator takes his 
trust voluntarily, and cannot have the same immunities that he 
might have had in a suit at law, if he had permitted others to 
take administration. Pope v. Jackson, 11 Pick. 113. Debts 
due from an administrator to the intestate are cash assets ; 
Stevens v. Gaylord, 11 Mass. 256; and he should therefore be 
held to the same examination respecting them as he is held to 
respecting other cash assets. 

The guaranty of Town’s note was made long after the note 
was payable; and is not such a guaranty in its nature uncondi- 
tional? This guaranty is, in its terms, unconditional; terms 
very different from those in the case of Oxford Bank v. Haynes, 
cited for the appellants. It is true that the three guaranties 
are, prima facie, barred by the statute of limitations. . But the 
answer is, that payments have been made up to a time less than 
a year preceding the intestate’s death. And these payments 
- were a waiver of the laches, if there were any, of the intestate. 

The mortgage taken by the intestate to secure Lee & Lyon’s 
notes has not varied the guarantor’s liability. It was not taken 
until the first of those notes was overdue. ‘Taking additional 
security does not weaken the original one. The mortgage is 
stil in force, and William Sigourney, the guarantor, may have 
the advantage of it. Besides; the payments, made by the guar- 
antor in 1837, waived this matter, as well as others. 

Suaw, C. J. Two other cases, arising on the settlement of 
the same estate, have formerly been before the court, upon 
points of probate jurisdiction, in the county of Worcester, where 
the deceased intestate had his domicil. Sigourney v. Sidley, 
21 Pick. 101: 22 Pick. 507. Administration was then taken 
out in Middlesex, as the next most ancient county, to which 
jurisdiction is given by Rev. Sts. c. 83, $ 15. 

It is now well settled, whatever may have formerly been the 
rule of law, that a testator, by making his debtor executor, does 
not give him the debt, by way of legacy, nor release or discharge 
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it. In this respect, he now stands on the same footing with an 
administrator. But as an executor or administrator cannot de- 
mand or receive payment of himself, and cannot sue himself, 
and yet is bound to account for his own debt, that debt must 
be considered as assets. Where the same hand is to pay and 
receive money, the law presumes, as against the debtor himself, 
that he has done that which he was legally bound to do, and 
charges him with the amount as a debt paid. Whether the credit- 
ing of his own debt in his probate accounts, and even a decree 
of distribution upon them, where there has been no actual dis- 
tribution under such decree, would be so far regarded as actual 
payment, as to exonerate a surety, or discharge any other col- 
lateral liability, is a distinct question, the decision of which is 
not necessary in the present case. It is sufficient for the present 
case, that the administrator is bound to account for his own 
debt, as a debt paid, and as assets, without other act or cere- 
mony. Stevens v. Gaylord, 11 Mass. 256. Winship v. Bass, 
12 Mass. 199. [5 Met. 313.] 

The administrator’s own debt being assets, it becomes an 
item in his administration account, and the question whether 
such debt is due, and the amount of it, becomes a question of 
probate jurisdiction in the first instance, to be decided by the 
judge of probate, on all questions as well of fact as of law, sub- 
ject to an appeal to this court. In rendering his account, an ex- 
ecutor or administrator is not only bound to account on oath, 
like all other accountants standing in a fiduciary relation, but it 
is provided by statute, that he may be examined on oath, by the 
judge of probate, upon any matters relating to his accounts. Rev. 
Sts. c.67, § 7. This obligation therefore of an administrator, to 
answer on oath all pertinent interrogatories propounded to him 
touching his accounts, seems to be established not only by the 
general rule of law, applicable to accountants, but also to be 
within the express provision of the statute. Such, we think, has 
been the established practice, as well under the preceding laws, 
as under the revised statutes. Selectmen of Boston v. Boylston, 
4 Mass. 318. Stearns v. Brown, 1 Pick. 535. Pope v. Jackson, 
11 Pick. 113. Batley v. Blanchard, 12 Pick. 166. Higbee v 
Bacon, 7 Pick. 14; 8 Pick. 484; 11 Pick. 423 
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The court are therefore of opinion, that the administrator was 
bound to answer on oath, in regard to any and all facts, tending 
to show that he was indebted to his intestate. One ground of 
defence to the notes was, that all claim upon them was barred 
by the statute of limitations; and some of the interrogatories 
called upon the administrator to admit facts, which would take 
them out of the operation of the statute ; such as the fact of 
payment and indorsement of interest within six years, by him or 
with his consent, a new promise, or an unqualified acknowledg- 
ment of the debt. These are facts directly pertinent to the 
question, whether he was indebted to his intestate, or not, and 
of course are in issue on his account. It was asked, in the 
argument, whether a bill in equity for a discovery would lie, to 
compel a debtor to disclose facts, that would avoid the statute 
of limitations, which would otherwise be a good bar. We can- 
not see why it would not. Suppose the debtor had made a 
payment of interest on the debt, and taken the creditor’s receipt. 
Even if the creditor had regularly indorsed the receipt of 
interest, at its date, such indorsement alone would not amount 
to proof of payment, as against the debtor, to avoid the statute. 
Rev. Sts. c. 120,$17. Might not the creditor have a bill of 
discovery against the debtor, and require him, on his oath, to 
produce the receipt, and answer to the fact, whether such pay- 
ment was made, and at what time? We are inclined to the 
opinion that he might. But whether a common debtor be so 
bound to disclose, or not, an administrator is bound to a higher 
and more responsible duty in this respect. He has voluntarily 
taken upon himself a fiduciary relation, in which he is bound by 
a conscientious, as well as legal obligation, to disclose fully all 
the facts within his knowledge, relative to the interests confided 
to his charge. 

As the case must be remitted to the probate court with an 
order requiring the administrator to answer the interrogatories, 
and as the facts to be disclosed may affect the several other 
questions, somewhat discussed in the argument, we have not 
thought it necessary to consider them now. 
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The auditor’s report was recommitted to him, after the fore- 
going decision of the court, and he afterwards made another 
report, in which he set forth the following answers of William 
Sigourney to the interrogatories that had been formerly pro- 
pounded to him: 

“The guaranties of the notes of B. F. Town, and of Lee & 
Lyon, were made by me and subscribed by me. That upon 
Town’s note was made, according to my recollection, about the 
year 1828; certainly not later than March 1829. The guaran- 
ties on the Lee & Lyon notes were made April 7th 1830, I 
have no doubt. The consideration of these guaranties | am 
unable to state; but I passed them to my father, in the way of 
business, at some one or two times, in the way of trade. I was 
frequently dealing with him, and am not able to recall the cir- 
cumstances under which I passed said notes to him, or made 
the guaranty thereof. 

“In regard to the indorsements of interest, made on said 
notes, it is my belief that the payment, purporting to have been 
made upon Town’s note, under-date of March 24th 1830, must 
have been made by the maker of the note, as I have no recol- 
lection of having made any such payment or indorsement. The 
indorsements on Lee & Lyon’s notes, under date of March 23d 
1831 and 1832, were made by the intestate, as I judge from 
the hand writing ; and if any payments were then made, it must 
have been of payments made by some other person than myself; 
for I have no recollection or belief that I made the payments, 
or knew of the indorsements, till long after they purport to have 
been made. 

‘My father called on me, I believe in July 1837, to pay the 
interest on the notes of Town, and Lee & Lyon. He made no 
other claim on me, and only required the interest to be paid. I 
considered myself fully discharged from any liability on account 
of said notes, because, by my father’s unreasonable negligence 
and neglect in collecting the same, or giving me notice as 
suarantor, I believed myself thereby legally discharged from 
any claim upon me as guarantor; and one other reason was, 
because my father had told me repeatedly that Lee & Lyon 
had secured the payment of their notes to him. 
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‘“* When my father called on me to pay said interest, I object- 
ed to doing so, for the reasons aforesaid, and stated to him that 
I considered myself discharged, and ought not to be held to pay 
any part of said notes, and entirely refused to make such pay- 
ment. But my father then threatened me that if I did not make 
such payment, he would sue me for all I was owing him; which 
amounted to about $6000, exclusive of the three notes above 
mentioned. I had sustained heavy losses by fire, and was em- 
barrassed in my pecuniary affairs ; and if he had then sued me, 
as he threatened, it would have brought, as I believe, irretrieva- 
ble ruin upon my affairs; and after two or three interviews, in 
each of which I protested against paying said interest, in order to 
avoid the suit threatened by my father, I gave him a note or notes 
for the amount of interest in arrear on the three notes aforesaid, 
up to the time of the date of the last indorsements on said three 
notes, cast at compound interest, and he then made the several 
indorsements above specified, on the said three notes. This 
is the only payment or assent that I made in regard to said 
indorsements.” 

In answer to an interrogatory, whether he had purchased the 
equity of redeeming the mortgage given by Otis H. Lee to An- 
drew Sigourney, the intestate, the said William answered : 
“Otis H. Lee was of the firm of Lee & Lyon; the firm were 
_ indebted to me about $2000; and said Lee was indebted to me 
about $500, exclusive of the two notes holden by my father 
I owned one undivided half part of the real estate referred to, 
and the same was in possession of Lee on about February 10th 
1834. Lee brought to me, and delivered to me, a quitclaim 
deed of the premises. Since about 1835, I have rented said 
premises, from year to year, and generally received the rents. 
I have also laid out considerable sums in repairs of the premises, 
during that time. William Sigourney.” 

The questions, that arose from these answers, were argued at 
Boston, January 14th 1843, by Washburn, for the appellants, 
and by Barton, for the appellees. 

The opinion of the court was delivered at Worcester, October 
term 1843. 
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Dewey, J. The administrator, William Sigourney, having, 
in pursuance of the order of the court at a former hearing of 
this case, made further answers to the interrogatories propound- 
ed to him in relation to his being indebted to the estate of 
Andrew Sigourney, the question now arises as to the effect of 
those answers, and how far, upon all the facts in the case, 
said administrator is to be charged upon his guaranty of the 
several notes of Benj. F.'Town, and Lee & Lyon. ‘The admin- 
istrator contends that his original promise, written upon these 
notes, being in the nature of a guaranty, his promise was only a 
conditional one, depending upon a proper demand being made 
upon him, or due notice given him, in a reasonable time, of the 
non-payment of the notes by the makers, and was therefore to 
be discharged by the laches of the holder in neglecting to give 
seasonable notice, if the guarantor has sustained any prejudice 
by reason of such laches. To this point is cited the case of 
Talbot v. Gay, 18 Pick. 534, in which the general principle is 
clearly recognized and adopted, that a neglect to give notice 
to the guarantor, and evidence of change of circumstances 
in the maker of the note, injurious to the guarantor, will dis- 
charge the guaranty. Oxford Bank v. Haynes, 8 Pick. 423. 
If the claim for charging the administrator with the amount 
of these notes rested solely on the original promise of guar- 
anty, it would seem quite obvious that the note of Town, and 
the note of Lee & Lyon, payable in 1831, have remained 
so long overdue, that without notice to the guarantor that 
he was relied upon for payment, the other facts found in the 
case, as to the subsequent failure of the makers, would establish 
a good defence for the administrator. The second note of Lee 
& Lyon, payable in 1833, would probably also be discharged, 
upon the principles adopted in the cases cited. But we have 
not thought it necessary particularly to consider the question as 
to the lapse of time after this note became due, and before the 
failure of the makers; inasmuch as we deem the answer, which 
is given by the appellees to the whole ground of defence, to be 
valid, and sufficient to charge the administrator with the amount 
due upon these notes. 
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A guarantor may waive his right to a defence resting upon 
_ the laches of the other party in not seasonably enforcing his de- 
mand. ‘Thus in the case of an ordinary indorser, who has had 
no legal notice ; if with full knowledge of such discharge, by rea- 
son of such want of notice, he makes a new promise to pay the 
note, he may be charged. So the liability of a guarantor may 
still attach to an instrument, in respect to which he might have 
been discharged if he had not waived his right to a discharge. 
A new promise or unequivocal act of recognition of his con- 
tinued liability, made with full knowledge of the laches of the 
holder of the note guarantied, will continue the liability of the 
guarantor. : . 
Upon looking at the facts in the present case, which bear 
upon the point of waiver, we find that the administrator, after 
the happening of the alleged laches, and the failure of the 
makers of the notes, and with full knowledge of these facts, and 
of their legal effect, (as it seems from his answers,) paid the 
interest that had accrued on these notes from 1833 to 1837. 
It is true he paid the same by giving his promissory note there- 
for ; but a negotiable note given by a debtor for part of a debt, 
is payment of such part of the debt. _Ilsley v. Jewett, 2 Met. 
168. The giving of a negotiable note is, in Massachusetts, 
prima facie evidence of payment of the demand for which it was 
given. It is no answer therefore, on the part of the administra- 
tor, to say that he paid no money on these notes. He did that 
which was equivalent, and to which the same effect must be 
given as if there had been the actual payment of money. 
_ Nor do we perceive any defence to be well maintained upon 
the ground that the payment was made under such threats or com- 
pulsion, as would avoid its effect. Supposing the answer of the 
administrator to be competent evidence to establish the facts 
stated by him, (which seems very doubtful, and to be excluded 
oy the rule in Higbee v. Bacon, 8 Pick. 484,) yet here was no 
such duress as would avoid a contract, or exonerate the party 
from the obligations he had assumed. ‘The guarantor, in view 
of all the facts, chose to waive his defence arising from laches 
of the holder, and to act upon the assumption of a continuing 
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liability resting upon him, and to make payment of all arrearages 
of interest to the year preceding the death of the holder of the 
notes. This, we think, was a waiver of the laches of the holder, 
and was a legal recognition of his own liability as guarantor. 

Another ground, relied upon in the argument of the case, was 
the statute of limitations, which, independently of the effect of 
any new promise, would have been a.good bar to the first two 
notes, payment of which is demanded of the administrator. 
But the same facts, which are relied upon to show a waiver of 
defence arising from want of diligence in the holder in collect- 
ing the demand, and giving proper notice to the guarantor, are 
also quite sufficient to take the case out of the operation of the 
statute of limitations. It is true that by St. 1834, c. 182, $ 1, 
no acknowledgment or promise by words only shall be deemed 
sufficient evidence of a new or continuing contract whereby to 
take any case out of the operation of the act for the limitation 
of personal actions ; but with the further provision, that nothing 
in said act shall alter, take away or lessen, the effect of any 
payment of principal or interest. And the same provision, sub- 
stantially, so far as is applicable to this case, is found in Rev. 
Sts. c. 120, $$ 13-17. Here the payment of interest was 
made, by the party sought to be charged, to the year 1837. 
This payment was sufficient to take the case out of the opera- 
tion of the statute of limitations, so that this objection no longer 
remains, and is, therefore, equally unavailing as the other point 
already considered. | 

The result will be, therefore, that the administrator be charged 
with the amount of these notes, unless a deduction, to some 
extent, is to be made, because the holder of the notes took a 
mortgage of certain real estate in Connecticut, as collateral se- 
curity for the notes of Lee & Lyon. Taking collateral security 
from the debtor without giving time, would not affect the 
remedy against the surety. Chit. Con. (4th Amer. ed.) 532. 
Norton v. Eastman, 4 Greenl. 521. As to any allowance by 
reason of the rents and profits, it does not appear that the 
mortgagee ever received any. On the contrary, the surety 
himself, having a conveyance of the right in equity, entered, 
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and has held the possession of the mortgaged premises since 
1835. We perceive no ground for any deduction from the 
notes, by reason of the taking of this mortgage. The admin- 
istrator must therefore be charged with the entire amount due 
on the notes guarantied by him. 


CommonweautH vs. THomas GatLacuer & another. 


An indictment on Rev. Sts. c. 125, § 13, which alleges that the defendant assaulted and 
robbed A., and, being armed with a dangerous weapon, did strike and wound him, is 
not proved, as to the wounding, by evidence that the defendant made a slight scratch 
on A.’s face, by rupturing the cuticle only, without separating the whole skin; nor as 
to the striking, by evidence that the defendant put his arms about A.’s neck, and 
threw him on the ground, and held him jammed down to the ground. 


An indictment was found against the defendants on § 13 of c. 
125 of the Rev. Sts., which is in these words: “If any person 
shall assault another, and shall feloniously rob, steal and take 
from his person any money, or other property which may be the 
subject of larceny, such robber being armed with a dangerous 
weapon, with intent, if resisted, to kill or maim the person 
robbed, or if, being so armed, he shall wound or strike the 
person robbed, he shall suffer,’ &c. The indictment alleged 
that Thomas Gallagher and John Burns, on the 24th of February 
1842, with force and arms, at Tewksbury in the county of 
Middlesex, “in and upon one Chauncy Cook feloniously did 
make an assault, and sundry bank bills, current,” &c. “of the 
value of thirty dollars, of the moneys and property of him the 
said Cook, from the person and against the will of him the said 
Cook, then and there feloniously, and by force and violence, did 
rob, steal and carry away; and that they the said Thomas 
Gallagher and John Burns, at the time of committing the assault 
and robbery aforesaid, were then and there armed with a cer- 
tain dangerous weapon, to wit, with a pistol, and being then 
and there so armed, as aforesaid, they the said Thomas Gallagher 
and John Burns him the said Cook then and there felonious- 


ly did actually strike and wound, and with force and violence 
48 
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did then and there feloniously throw him on the ground, against 
the peace,” &c. 

The defendants were tried in the court of common pleas, 
before Cummins, J., on the testimony of said Cook, which, so far 
as it related to the point now in question, was thus: “I asked 
the robbers what they wanted, and they replied, that they 
wanted my money, and if I did not deliver it, they would blow 
me through ; and one of them drew a pistol, as I thought, and 
I turned and ran. They overtook me immediately, put their 
arms about my neck, and threw me on the ground. One of 
them held me jammed down to the ground, while the other 
opened my vest. I felt stiff, the next day. There was a slight 
scratch on my face, the next day. How it came there I do not 
know.” : 

The counsel for the defendants objected, that there was no 
sufficient evidence of an actual striking and wounding, to sup- 
port the allegations in the indictment. ‘The judge overruled 
the objection ; but the question being, in his opinion, so impor- 
tant and doubtful, as to require the decision of the supreme 
judicial court, he reported the case, as above, pursuant to the 
Rev. Sts. c. 138, $ 12. 

This case was decided at October term, 1842. 

B. F. Butler, for the defendants. Under the section of the 
statute on which this indictment is founded, the striking ana 
wounding must be with the dangerous weapon with which the 
robber is armed. In Rex v. Harris, 7 Car. & P. 446, the de- 
fendant was indicted on St. 9 Geo. IV. c. 31, $ 12, which enacts 
that any one, who “ shall unlawfully stab, cut or wound any 
person, with intent to maim, disfigure or disable such person, 
&c. shall be guilty of felony.” The proof was, that the de- 
fendant bit off the end of the prosecutor’s nose. It was held 
that this was not a wounding, within that statute, which meant 
that the wounding should be inflicted with some instrument, and 
not by the hands or teeth. 

But in the present case, there was neither a wounding nor 
striking. ‘To constitute a wound, legally or medically, the 
whole skin must be ruptured. Regina v. Smith, and Regina 
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pe 


v. M’ Loughlin, 8 Car. & P. 173, 635. Rex v. Wood, 4 Car. 
& P. 381. S§ C. 1 Mood Cr. Cas. 278. To strike is “to 
make a quick blow or thrust,’ which is not done by putting 
one’s arms about another’s neck, throwing him down, and hold- 
ing him jammed down. 

Austin, (Attorney General,) for the Commonwealth. The 
cage of Commonwealth v. Martin, 17 Mass. 363, 364, shows 
that the striking need not be with the dangerous weapon. 
Striking with such weapon shows an intent to kill or maim. 
But it is not necessary to show such intent, in order to convict 
the defendants. Hence it is not necessary that there should 
have been a wounding of Cook, and it might be conceded that 
the evidence did not prove a wounding. But there was a 
_ wounding, within the meaning of the statute. ‘The English 
cases, cited for the defendants, were under statutes against 
stabbing and cutting. Where the word ‘ wound’ or ‘ wound- 
ing’ has been introduced, it is true that breaking a collar bone, 
or biting off the end of a finger or nose, has been held not to 
be a wounding under those statutes. Wounding is there con- 
nected with stabbing and cutting. But in Regina v. Smith, 
cited on the other side, Lord Denman and Mr. Justice Park held 
that where the skin was broken internally, though not external- 
ly, there was a wounding, within the meaning of St. 7 Wm. IV. 
& 1 Victoria. See also Rex v. Shadbolt, 5 Car. & P. 504. 

The Rev. Sts. c. 125, $ 13, make it as penal to strike without 
wounding, as to wound, if the party be armed with a dangerous 
weapon. And there was a striking, in this case, within the 
meaning which common sense would give to the word ‘strike,’ 
and within the mischief which the statute was designed to meet 

Butler, in reply. As the indictment avers a striking and 
wounding, both must be proved. If the evidence shows a 
wounding and not.a striking, or a striking and not a wounding, 
it cannot be known on which the jury found the defendants 
guilty ; for they were instructed that both were proved. 

Suaw, C.J. The prisoners were indicted for robbery, on the 
Rev. Sts. c. 125, $ 13, following the previous St. of 1818, e. 
124,$ 1. The indictment avers that the prisoners, at the time 
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of the robbery, were armed with a dangerous weapon, aud, 
being so armed, that they did actually strike and wound the 
person robbed. ‘This offence, by the revised statutes, was made 
punishable with death; but by S¢. 1839, c. 127, imprisonment 
for life, in the state prison, is substituted. In all other respects, 
this provision of the revised statutes remains in force. 

The question raised on this bill of exceptions is, whether dhe 
evidence therein set forth was sufficient to warrant the jury in 
finding an actual striking or wounding, so as to bring the case 
within this clause of the statute. 

This evidence depends wholly upon the testimony of Cook, 
the person robbed, which, after a verdict of conviction, and for 
the purposes of this inquiry, must be considered as entitled to 
full credit. 

The proof of being armed with a dangerous weapon, is un- 
questionable ; the doubt is as to actual striking or wounding. 

1. First, as to wounding. In many cases there is great dif- 
ficulty in determining what constitutes a wound. It has been 
a subject of considerable discussion under some of the English 
statutes; but we shall not attempt to give a definition. The 
scratch on the face, even if it were given by the prisoners on 
that occasion, which is left wholly doubtful by the testimony, 
we are satisfied was not a wound, within the statute. At most 
it was a rupture of the cuticle, and not of the whole skin, and 
would not necessarily cause any blood to flow. Regina v. 
M Loughlin, 8 Car. & P. 635. Rex v. Beckett, 1 M. & Rob. 
526. Roscoe Crim. Ev. (2d Amer. ed.) 729. 

2. And we are also satisfied that the evidence shows no 
blow stricken. ‘The prisoners ran after the prosecutor, put their 
arms round his neck, and threw him on the ground; and one 
of them held him jammed down to the ground, whilst the other 
rifled his pocket. Here was force, undoubtedly, enough to do 
considerable violence to the man’s person, and to produce the 
feeling of stiffness, of which he complained on the next day. 
But it was not the particular violence which is expressed by the 
term “ striking,” which implies force, applied with an impetus; 
a blow. The pressing with their arms and throwing him down, 
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and holding him down, were neither of them a blow. The 
words jammed down, in the way in which they are used, do not 
come up to the idea of striking; the terms are, that they held 
him jammed down to the ground; from which we understand 
that they held him down firmly, and pressed on him forcibly, so 
that he could not extricate himself. This evidence proves a 
very atrocious crime, and one which, under other provisions of 
the statute, must subject the offenders to a severe punishment. 
But the court are of opinion, that it does not prove a robbery, 
attended with the specific aggravation of being armed with a 
dangerous weapon, and actually wounding or striking the party 
robbed 
| Verdict set aside, and a new trial granted 
VOL. VI 48 * 


INDEX. 


ACTION. 


1. A. sued B., and summoned C. as trustee of B.: A., B. and C. afterwards 
made a tripartite agreement, in which it was stipulated that the respective 
demands of B. and C. should be submitted to referees, who should determine 
the amount due from C. to B.; that C. should not make his disclosure in 
the trustee process, until after the referees should make their award; and 
that if the referees should determine that C. was indebted to B., C. should 
disclose, or become charged, as trustee of B., to the amount which the 
referees should determine to be due from him to B.; and that C. should be 
discharged from said process, if the referees should determine that he was 
not indebted to B.: The referees determined that C. was indebted to B. ina 
certain sum; but C. neglected to make his disclosure in the trustee process, 
until after B.’s estate had been assigned under the insolvent law of 1838; 
and, on his subsequently making his disclosure, he was discharged, because 
the assignment of B.’s estate had dissolved the attachment, made of B.’s 
debt, by said process: A. afterwards sued C. for breach of the aforesaid 
agreement, in not making a seasonable disclosure in said process, and re- 
covered judgment against him for the amount which the referees determined 
to be due from him to B.; and C. satisfied that judgment: The assignee 
of C., appointed under the insolvent law, afterwards brought an action 
against C. to recover the aforesaid amount. Held, that the action could not 
be maintained; B. himself having no right of action against C., when his 
estate was assigned. Caldwell v. Rice, 493. 

2. The holder of a post note, which was issued by a bank that failed before 
the note fell due, sent it to another bank for collection, and this bank caused 
payment to be demanded, and notice of non-payment to be given to the in- 
dorsers, on the day the note was due, without grace, whereby the indorsers 

' were discharged on the ground that by law the promisors were entitled to 
grace on the note, although they had, while solvent, paid such notes with- 
out grace: The holder thereupon brought an action against the collecting 
bank to recover damages for negligence in not making such demand and 
giving such notice as would hold the indorsers: It appeared, on the trial, 
that at the time when the note fell due, the question whether banks were 
entitled to grace on their post notes, had never been decided, and that 
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there was no uniform practice, as to demanding payment of such notes, and 
of giving notice to the indorsers, after the promisors failed. Held, that the 
action could not be maintained. Mechanics Bank v. Merchants Bank, 13. 


3. A deputy sheriff, having attached goods, in a suit brought by F. against 


M., sold them on mesne process, pursuant to the Rev. Sts. c. 90, § 57 and 
held the proceeds: M. died, and his administratrix and F., and A., a cred- 
itor of F., executed an ‘indenture, in which it was agreed that aia deputy 
should pay (and he was therein directed and requested to pay) part of said 
proceeds to M.’s administratrix, and the residue to A., and that Fs suit 
against M. should be dismissed: The deputy paid M.’s administratrix ac- 
cordingly, and made part payment to A., and said suit was dismissed; but 
he neglected to pay A. in full: M.’s administratrix thereupon sued the 
sheriff for the deputy’s default in not paying over the balance of said pro- 
ceeds. Held, that the sheriff was answerable to her for this default of the 
deputy. Mansfield v. Sumner, 94. 


See Dower, 2. 


ADMINISTRATOR. 


. An administrator is bound to answer, on oath, as to all facts Roar to show 


that he was indebted to the intestate; even as to facts that take the intes- 
tate’s claim out of the operation of the statute of limitations, though it is 
apparently barred by that statute. Sigourney v. Wetherell, 553. 


. Where the estate of a testator was in the hands of his widow and execu- 


trix, from the time of the probate of the will until her decease, and she, 
while she remained sole, rendered several accounts of her administration, 
and, after her second marriage, she and her husband, in her right, rendered 
other accounts, all of which were allowed, but it did not appear that any 
person, interested in the ultimate disposition of the property, was present 
or was represented when they were allowed ; it was held that the judge of 
probate had authority to open all those accounts, and correct them, upon 
the coming in of the final account of the executrix, as made up by her last 
husband, after her decease, on objections being made thereto by the ad- 
ministrator de bonis non of the testator, appointed after the death of the 
executrix. Wiggin v. Swett, 194. 

Where a testator devised to his wife, whom he appointed executrix, the 
use of his dwelling-house for life, and directed that it should be kept in re- 
pair out of his other estate, it was held that she might charge the estate, in 
her administration accounts, with the amount of premiums paid by her for 
insurance of the house against fire ; but not for the taxes assessed on the 
house while in her possession under the will. Jb. 


4, An administrator, who has in his hands a distributive share of his intes- 


tate’s estate, which belongs to an insolvent debtor, cannot withhold it from 
the debtor’s assignee, for the purpose of paying himself, by way of set-off, 
a debt due to him in his own right, from such debtor. Davis y. New- 


ton, 537. 
ADMISSIONS. 


See EvipEnce, 8. 
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ADULTERY. 
See InpictMEnT, 4. 


ADVERSE POSSESSION. 


Where one enters upon land, claiming title, though under a parol gift only, 
and holds exclusive possession, such possession is adverse, and, if continued 
twenty years, bars the owner’s right of entry and of action. Sumner v 


Stevens, 337. 
AGENT. 


See Principat AND AGENT. 


AGREEMENT. 
See ConTRAcT. 


AMENDMENT. 


Where a nonsuit is taken off, and a new trial granted, the plaintiff may have 
leave to amend his declaration, though he did not move to amend before 
the nonsuit was entered. Medbury v. Watson, 246. 


ANNUITY. 


1. Where an annuity is given by will, witha direction that it be paid 
quarter yearly, the first payment is to be made at the end of three months 
after the testator’s death. Wiggin v. Swett, 194. 

2. Where a testator, among other bequests to his wife, gave her an annuity 
of $800, “ during the full term of her life, to be paid to her quarter yearly,” 
and payments were accordingly made to her for several years, and she died 
three days before the expiration of a quarter; it was held that the annuity 
could not be apportioned, and that her representatives were not entitled to 


receive a pro ratd payment. Ib. 
See WIz1, 5. 


APPEAL. 


1. An administrator de bonis non may appeal from a decree of the judge of 
probate allowing the administration accounts of the original executor or 
administrator. Wiggin v. Swett, 194. 

2. Upon the true construction of the Rev. Sts. ¢. 68, § 8, c. 82, § 6, the St. of 
1838, c. 165, and the St. of 1840, c. 87, an appeal from the decision of commis- 
sioners on the estate of a deceased insolvent debtor, allowing or rejecting 
the claim of a creditor, lies to the supreme judicial court, if the claim 
exceeds three hundred dollars. Sabine v. Strong, 270. 


APPORTIONMENT. 
See Annulry, 2. 


ARBITRAMENT AND AWARD. 
1. Arbitrators have authority to decide conclusively all questions of law 
necessary to the decision of the matters submitted to them, unless they are 
restricted by the terms of the submission, or unless it appears on the face 
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of their award, that they intended to decide according to law, but have de- 
cided contrary to law: And there is no distinction, in this respect, between 
the authority of arbitrators who are selected from the legal profession, and 
that of other arbitrators. Boston Water Power Company v. Gray, 131. 

2, The decision of arbitrators, to whom all questions of fact and law are sub- 
mitted, and who act fairly, is conclusive, unless it can be impeached and 
avoided by proof of fraud practised on them, or proof of mistake or accident, 
by which they were deceived and misled, so that their award is not in fact 
the result of their judgment: But their mistakes in drawing conclusions of 
fact from evidence or observation, or in adopting erroneous rules of law or 
theories of philosophy, are not a legal cause for avoiding their award. Jb. 

3. Hence, where a question as to the measure of a water power, granted by 
demise, was submitted to arbitrators; and they, after making numerous actual 
experiments, constructed a table, on hydraulic principles, by which the use 
of the water was to be calculated; it was held, that evidence was not admis- 
sible to show that the table was constructed on erroneous principles. Jb. 

4, The owners of the water powers at the Boston Mill Dam leased a certain 
number of mill powers, with an agreement that they would do nothing 
whereby the power granted might in any way be in any wise defeated or 
diminished: Disputes afterwards arose respecting the quantities of water 
to which the lessee was entitled, and as to the mode of measuring and 
delivering the same, and the use thereof; whereupon the parties submitted 
the matters in dispute to arbitrators, authorizing them (among other things) 
to determine what quantities of water the lessee was entitled to draw, by 
virtue of his lease, and also to determine the manner in which the same should 
be measured and delivered, and to settle, in all other particulars, the legal 
rights of the parties under and by virtue of the lease, and to employ such 
engineers, agents, &c. as they should see fit, for the purpose of enabling them 
to determine the extent of the water power, and other experimental matters 
incident to the business committed to them, and to determine what part of 
the expenses appertaining thereto should be borne by each party. Held, 
that the arbitrators had not exceeded their authority by awarding that the 
lessee should take the water at a lower level than that at which it was 
taken at the time when the lease was made; nor by awarding that the 
lessee should pay half the expense of an apparatus which they ordered to 
be made and set up for measuring the water to be received by the lessee, 
and half the expense of the experiments made by the arbitrators to deter- 
mine the whole number of mill powers which the lessors owned; nor by 
awarding that the water received by the lessee should be measured after it 
had passed his mills, and not before. Held also, that the arbitrators had 
not exceeded their authority by awarding that the lessors should remove 
accretions from the basin that received the water, whenever it should be 
necessary to the full enjoyment of the water powers granted to the lessee, 
although the lessors might not own the soil; the arbitrators being of opin- 
ion, that the lessors had the right, and were bound to enter upon the receiy- 
ing basin, and remove therefrom obstructions arising from accretions. 

_ Held further, that the arbitrators, by awarding that the lessee was entitled 
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to the use and enjoyment of his mill powers “so long as the basins will 
furnish the same,” had not, by implication, impaired his rights under the 
lease, which gave him such powers absolutely, and without any limita- 
tion. Ib. 

® Where arbitrators, under the submission prescribed by the Rev. Sts. c. 114, 
do not set forth, in their award, their doings, and the result thereof, but refer, 
m their award, to statements of their proceedings, which they have deliv- 
ered to the parties, the award cannot legally be accepted and confirmed. 
Day v. Laflin, 280. 

6. And if such arbitrators, instead of awarding that one party shall recover any 
sum against the other, indorse a certain sum on a note held by one of the 
parties against the other, and direct that the note, thus reduced by the in- 
dorsement thereon, shall be held by the payee as their award ; such award 
cannot be accepted and made the ground of a judgment. Ib. 

7. In an action on a bond for the performance, by a third person, of an award 
to be made on a submission under the Rev. Sts. c. 114, the obligor may 
defend by showing that the award is void, although the court, to which it 
was returned, accepted and confirmed it, and rendered a judgment thereon, 
which is not reversed. Laflin v. Field, 287. 


See Error, 2. 


ASSESSORS. 


Where a town chooses three assessors, two of whom are sworn, and the 
third does not refuse to accept the trust, but omits to take the oath of 
office, and when called upon by the other two, declines to act, and the town 
does not choose another in his stead, the other two have authority to assess 
taxes. George v. School District in Mendon, 497. 


See Tax. 


ASSIGNEE OF BANKRUPT. 


An assignee, under the United States bankrupt act of 1841, may maintain a 
writ of error to reverse a judgment rendered against the bankrupt. Day v. 
Laflin, 280. 

ASSIGNEE OF [INSOLVENT DEBTORS. 
See Insotvent DesTors. 


ASSIGNMENT 
See ArracumentT. Deep, ]. Evinence,2. Insonvent Desrors. 


ASSUMPSIT. 


1. S. subscribed a paper, with others, promising to pay $100 for erecting 
and endowing an academy, “each subscriber to be interested therein in 
_ proportion to the amount by him subscribed,” and engaging to pay the same 
to such person or persons as might be appointed by a majority in interest, 
to receive it, and agreeing that when such majority should deem it proper, 
they might call a meeting of the subscribers, who might choose officers 
and committees, give them instructions, and pass votes concerning the 
building, location and endowment of the academy: S. afterwards joined 
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others, who had subscribed the paper, in a petition to the legislature, 
stating that sufficient funds had been raised for building and endowing 
an academy, and praying to be incorporated as an academy ; which petition 
was granted, and an act of incorporation passed: There were then no other 
funds besides the sums thus subscribed: Afterwards, and after the sub- 
scription was filled, a meeting of the subscribers was called, and was twice 
adjourned: At the first meeting, A., B. and C, were chosen a building com- 
mittee, and were instructed to “ submit their views and doings in relation 
to procuring the most eligible location” for the building, and the terms on 
which a site could be obtained: At the first adjourned meeting, said com- 
mittee were authorized forthwith to make such contracts as might be 
necessary for procuring materials for the erection of a building, and a site 
for the same was agreed upon, and A., B. and C. were appointed and 
authorized to collect of the several subscribers the sums subscribed by _ 
them: At the second adjourned meeting, an unsuccessful attempt was 
made to change the site before agreed upon: Said committee proceeded to 
make a contract for building, purchased the site agreed upon, and took a 
conveyance thereof; and the building was erected: S. attended all said 
meetings, and voted as one of the associate subscribers: At the first 
adjourned meeting, S. declared, in presence of said committee, that “ if the 
location agreed on should be persisted in,” he would not pay his subscrip- 
tion; and afterwards, and after said committee, had purchased said site, and 
made the contract aforesaid, S. gave them written notice, that “if the 
course which had been commenced should be pursued,” he should not feel 
bound nor disposed to pay his subscription. Held, that S. was legally 
bound to pay the sum subscribed by him, and that A., B. and C. might 
maintain an action against him to recover the same. Ives y. Sterling, 310. 

2. It is no defence to an action brought to recover money subscribed for the 
building and endowment of an academy, that the committee, appointed by 
the subscribers to purchase land for the site thereof, have taken a deed 
which does not convey a fee, or which is on a condition that 1s burdensome 
to the grantees. Jb. 

3. A. fraudulently sold and conveyed B.’s land to C., under a power of 
attorney from B., C. knowing the fraud: B. died without knowledge of the 
sale, and C. afterwards conveyed the land to A., who sold and conveyed it 
to purchasers, who paid him therefor, they having no knowledge of the 
original fraud. Held, that Bs heirs could not maintain an action for 
money had and received against A., to recover the proceeds of the land 
Brigham v. Winchester, 460. 

4. Where A. received of B. $275, “to buy flour,” and took of C. a receipt 
for $300, “towards 100 barrels of flour, at $4 per barrel,” without any 
delivery of the flour, actual or constructive, and there was no proof that 
such inchoate purchase from C. was intended, at the time, as a purchase on 
account of B., and B. never received any flour purchased by A.; it was 
held that B. might recover back from A. the $275, in an action for money 
had and received. Strong v. Bliss, 392. 

5. Where money is lent on the credit of the borrower, though a third person, 
debtor of the borrower, signs a promissory note for the amount of the 
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money, and the lender receives the note, yet if such note is not paid when 
due, he may maintain an action against the borrower for money lent. 
Marston v. Boynton, 127. 


ATTACHMENT. 


An assignment of a debtor’s property, under the insolvent act, (Sé. 1838, c. 
163,) does not dissolve an attachment thereof, which was made before the 
passing of the act. Kilborn v. Lyman, 299. 


BANKRUPT. 
See AssIGNEE OF BANKRUPT. 


BILL IN EQUITY. 
See Equity. 


BILL OF EXCHANGE. 
See Evipence, 6. 


BILL OF PARTICULARS. 


See SPECIFICATION. 


BURDEN OF PROOF. 
See Equity, 2. EvinEnce, 9. 


COINING. 
See Instruments or Cornina. 


COLLATERAL SECURITY. 
See Guaranty, 3. Repievin, 2. Usury, 2. 


CONDITION. 


See Guaranty, l. 


CONSIDERATION. 
See Assumpsit, 1. Eaqurry, 5. Promissory Nore, 1. 


CONSIGNOR AND CONSIGNEE. 


See SALE. 


CONSTRUCTION. 


Of Deeds. See Deep, 1. 4. 
Of Deposition. See Deposition, 3. 
Of Guaranty. See Guaranry, 1. 


CONTRACT. 
Where an incorporated insurance company passed a vote, fixing the salary 
of its president at a certain sum per annum, and another president was 
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subsequently elected, who claimed the salary fixed by that vote, it was 
held, that his claim did not stand on the footing of a written agreement. 
Commonwealth Ins. Co. v. Crane, 64. 


CONVICTION. 
See Recorp or Conviction. SENTENCE. 


CORPORATION. 


After a verdict in favor of plaintiffs, who sue as a corporation, the court will 
presume that the fact of their being a corporation, and capable of suing in 
their aggregate capacity, was conceded or proved at the trial. British 
American Land Co. v. Ames, 391. 


See Contract. Deep, 3. Evipencre, 8. Foreign Corporation. 
MANUFACTURING CORPORATION. 


COUNTY COMMISSIONERS. 
See Way, 2. 


COVENANT. 


Where a party enters on woodland, claiming title, and cuts wood and 
does other acts thereon, as owner, and no other person enters into posses- 
sion, or disputes his title, he thereby becomes seized of the land, as against 
every one but the true owner, though his acts do not constitute a disseizin 
of such owner; and if he conveys the land by deed, his possessory title 
passes to his grantee, and the covenant of warranty, in such’ deed, runs 
with the land, and he is answerable thereon to his grantee’s assignee, who 
is ousted by the true owner. Slater v. Rawson, 439. : 


DAMAGES. 


Where a party who has agreed to convey land, for a certain sum, to a rail 
road corporation, for the site of a road, refuses to perform his agreement, 
and obtains an assessment, according to law, of his damages caused by the 
laying out of the road over his land, the measure of the damages, to which 
he is liable for breach of his agreement, is the excess of the sum assessed 
at law over the sum for which he agreed to convey the land. Western 
Rail Road Corporation v. Babcock, 346. 


See Dower, 2. 


DECEIT. 


1. Where one is deceived in the purchase of property, by the false affirma- 
tions of a third person, and is thereby induced to pay more for the property 
than it is worth, the party by whom he was thus deceived cannot defend 
against an action brought by the purchaser to recover damages for the de- 
ceit, by showing that the plaintiff sold the property for the same sum which 
he paid for it. Medbury v. Watson, 246. 

2. It seems that an allegation, that L. falsely and deceitfully represented him- 
self to the inhabitants of the town of W., that he was an agent of the town 
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of D., duly authorized to make an agreement with the town of W. for the 
repair of a bridge which divided the two towns, is not supported by proof 
that L., as one of the selectmen of D., met the selectmen of W. and joined 
with them in an agreement with a third person to repair such bridge. In- 
habitants of Webster v. Larned, 522. 
3. In an action by the town of W. against L., the declaration alleged that L. 

falsely and deceitfully represented to the plaintiffs that he was the agent of 

- the town of D., and duly authorized to agree with the plaintiffs to repair a 
bridge across a stream which divided the said towns of W. and D., at the 
joint expense of said towns; and that the plaintiffs, relying on such repre- 
sentation, together with L., jointly employed S., as their agent, to repair 
said bridge, and agreed that they would jointly and equally pay him the, 
expense of repairing it; that S. repaired the bridge, and demanded payment 
thereof of the plaintiffs, who paid him, and afterwards demanded of said 
town of D. to repay them one half of the sum thus paid to S., which said 
town refused to do, alleging that L. was never authorized to act as their 
agent in causing the bridge to be repaired: The declaration further averred, 
that L. was not in fact authorized by the town of D., as he represented 
himself to be; that the plaintiffs had been deceived and injured by his false 
and deceitful representation, and that he was answerable to them for the 
injury so caused: ‘The evidence to support this declaration was, that L. 
and two of the selectmen of W. contracted with 8. to repair the bridge, 
at the joint and equal expense of the two towns, and that this (if any) was 
the only act by which L. assumed an authority to bind the town of D. 
Held, that if this was a representation that he had authority to bind said 
town, it was a representation made to S., and not to the town of W. Jb. 

/ . See Preapine, 1. 2. 


DEED 


1. B., after adding a small piece of woodland to a farm, which he had long 
owned and lived upon, made a mortgage of his farm to S., in these terms: 
“My home farm, containing 70 acres more or less,” but so described by 
metes and bounds, as to exclude said woodland: He afterwards made a 
conveyance of his lands, and all his personal property, to assignees, in trust, 
viz. that they should reduce the property to money, and therewith pay his 
creditors in full, if the proceeds of said property should be sufficient, and, 
if not sufficient, to pay them ratably, in proportion to the amount of their 
several claims: In this conveyance to assignees, the only description of 
his lands, which could include the woodland, was this: “The farm where- 
on I live, containing about 70 acres, which estate is now under a mortgage 
to S.” Held, that the woodland passed to the assignees. Wheeler v. 
Randall, 529. 

2, A deed conveying land, executed by an insane person, is voidable only, 
and not void, and may therefore be ratified by him when he is of sane 
mind. And this doctrine applies as well to unrecorded deeds as to feoff- 
ments and to deeds recorded. Allis v. Billings, 415. 

3. Where an agreement by deed is made with a corporation, and is delivered 
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to an agent of the corporation, who was duly authorized to negotiate it, it is 
delivered to the corporation, and his acceptance thereof is the acceptance 
of the corporation. Western Rail Road Corporation v. Babcock, 346. 

4, After a parish had accepted a parol gift of a tract of land for the site of a 
meeting-house, and had erected such house thereon, and sold the pews, 1n the 
usual manner, to individuals, and done other acts indicating that the control 
of the house was in the parish at large, the heirs at law of the donor of 
the land conveyed the same to the deacons of the church connected with 
the parish, upon the trust and condition that they, and their successors in 
office, should permit the proprietors of the pews in the meeting-house then 
erected, or that might thereafter be erected, on said land, forever to occupy, 
hold, use and enjoy said land, and the meeting-house then thereon, or that 
might be thereafter built thereon, for the purpose of maintaining public 
worship in said house, and for all religious and parochial uses and occa- 
sions, and for all usual purposes, or purposes deemed proper by the proprie- 
tors of said pews. Held, that this conveyance did not confer on the pro- 
prietors of pews the right of electing the minister who should officiate in 
the meeting-house, but that such right was left in the parish at large. Wood 
v. Cushing, 448. 


See Assumpsit, 2. Covenant. Disseizor, &c. Dower, 1. Nuisance. 


DEPOSITION. 


1. When a deponent, after giving his deposition to be used in the trial of an 
action pending, or immediately to be commenced in good faith, becomes 
interested in the event of the suit, by no act of his own, or of the party who 
offers his testimony, his deposition is admissible. Sabine v. Strong, 270. 

2. When a deposition is taken out of the State, on a commission, and the 
commissioner states, in his certificate of the caption, that the directions 
accompanying the commission have been complied with, the deposition will 
not be rejected merely because some of the answers of the deponent lead to 
the belief that he had, before he answered certain interrogatories, read pre- 
vious ones. Ib. 

3. The deposition of a witness, who was out of the Commonwealth, was taken 
under a commission from the court to be used by a plaintiff in an action on 
a promissory note, and the interrogatory put by the plaintiff to the witness 
was, whether he signed his nante as an attesting witness to the note in suit, 
and the answer of the witness was, that he had no recollection of seeing the 
note executed, or of signing his name thereto, as attesting witness, although 
he might so have done. Held, that by a reasonable implication, it must be 
understood from the answer, that the attestation to the note was in the 
hand writing of the witness; but that if this was left doubtful on the 
answer, the plaintiff might introduce other evidence of the hand writing 
both of the attesting witness to the note and of the promisor Walker 


v. Warfield, 466. 
me See Evipence, 6. 


DEVISE. 
See W111, 2-6. 
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DISSEIZIN. 


Where several persons, without privity of estate, successively enter on land as 
disseizors, their several possessions cannot be tacked so as to make a con- 
tinuity of disseizin of sufficient length to bar the owner’s right of entry. 
Wade vy. Lindsey, 407. 


See CovENANT. 


DISSEIZOR AND DISSEIZEE. 


Where a disseizee, whose right of entry, but not his right of action, is barred 
by the statute of limitations, makes an entry upon the land, and retains 
possession, he does not thereby forfeit his right of action; and, therefore, if 
he is sued in a writ of entry, by the disseizor whom he has ousted, he may, 
to prevent circuity of action, set up his ancient title, in defence, by way of 
estoppel or rebutter. - And though the disseizee, in such case, was origi- 
nally owner of only part of the land, as one of several tenants in common, 
and received a conveyance of his cotenants’ shares thereof, while they and 
he were disseized, yet he may maintain his defence to the possession of the 
whole. Wade vy. Lindsey, 407. 


See Apverse Possession. OUSTER. 


DISTRIBUTIVE SHARE. 
See ApminisTRATOR, 4. Insotvent Desrors, 3. 


DOWER, 


J. A. conveyed land to B., who entered into possession, and afterwards recon- 
veyed the land to A.; but neither of the deeds of conveyance was ever re- 
corded: A. afterwards conveyed the land to C., who had no knowledge 
that B. ever owned it. Held, that as against C., B. had not such a seizin of 
the land as entitled his widow to maintain a writ of dower against C, Em- 
erson v. Harris, 475. 

2. If a demandant in a writ of dower dies after she recovers judgment for her 
dower, but before dower is set out to her, the action dies with her, and judg- 
ment for damages for the detention of dower cannot be pendened. & as of a 

_ former term. Atkins v. Yeomans, 438. 


See Lraacy. 


° EQUITY. ‘ 


1. A town passed a vote to refund to its selectmen the expense they might 
incur in defence of a suit brought against them fora violation of their 
official duty respecting elections, and directed its treasurer to pay money 
to the counsel employed by the selectmen to defend such suit. A minority 
of the voters thereupon filed a bill in equity, praying that the officers of the 
town might be restrained, by injunction, from carrying such vote and direc- 
tion into effect. Held, that the equity jurisdiction of the court did not 
extend to this case. Hale v. Cushman, 425. 

2, Itis a good defence to a bill in equity, praying for a specific performance 
of an agreement to convey land, that the defendant was led into a mistake, 
without any gross laches of his own, by an uncertainty or obscurity 1n the 
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descriptive part of the agreement, so that the agreement applied to a differ- 
ent subject from that which he understood at the time; or that the bargain 
was hard, unequal or oppressive, and would operate in a manner different 
from that which was in the contemplation of the parties when it was exe- 
cuted: But in such case, the burden of proof is on the defendant to show 
such mistake on his part, or some misrepresentation on the part of the 
plaintiff. Western Rail Road Corporation v. Babcock, 346. 

3. Where a party agrees, for a certain consideration, to permit a rail road 

* corporation to construct a road over his land, on any one of two or more 
routes, at their option, and to convey the land to the corporation, for certain 
sums, according to the route that shall be taken, after the road shall be de- 
finitively located, he cannot defend against a bill for specific performance of 
his agreement, by showing that he was induced to believe, either by his own 
notions, or by the representations of third persons, as to the preference of one 
route over another, that the corporation would select a route different from 
that which they finally adopted; nor by showing that the corporation or its 
agents made representations as to the probability that one route would 
be adopted in preference to another, or as to the relative advantages of 
each route. Ib, 

4. Where a party agrees under seal to permit a rail road corporation to con- 
struct a road over his land, and also agrees to convey his land to the corpo- 
ration for a certain sum, after the road shall be definitively located, with a 
condition in the deed of conveyance that the deed shall be void when the 
road shall cease or be discontinued ; specific performance of such agree- 
ment may be decreed, after the road is constructed over the land, although 
the corporation did not expressly bind itself to take or to pay for the land: 
And where, in such case, the corporation takes the land, constructs a road 
over it, and is, for three or four years, in actual possession and use of all the 
privileges which the performance of the party’s agreement would give, and 
then files a bill against him for specific performance of his agreement, the 
bill will not be dismissed on the ground of unreasonable delay in filing 
it. Ib. 

5. In order to prevent a-decree for specific performance of a contract, on the 
ground of inadequacy of consideration, the inadequacy must be so gross, 
and the proof of it so clear, as to lead to a reasonable conclusion of fraud 
or mistake. Jb. \ 

6. The husband of a tenant in common of land joined his wife in an agree- y 
ment with C., the cotenant, that a building should be erected on the land, 
that C. should advance the money required for that purpose, and that the / 
wife’s portion of the land should be mortgaged to C. by her and her hus- 
band, to secure payment of the money to be advanced by him for the wife: 
C. advanced the money, and the building was erected: Before such mort- 
gage could be executed, the wife died, leaving an infant son, her only heir, 
and the husband, his father, was appointed his guardian: C. filed a bill in equi- 
ty against the guardian and the infant, praying the court to decree the sum, 
advanced as aforesaid, to be a lien on the infant’s estate,that the same was 
a trust in the infant for C., and that the guardian might be authorized and re- 
quired to mortgage the infant’s portion of the land, to secure payment of the 
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sum so advanced and expended. Held, that no lien on the infant’s estate 
was created by the agreement under which C. advanced the money, because 
that agreement was not binding on the infant or his mother, by reason of 
her coverture. Held also, that if there was any lien on the estate, it could 
not be enforced by a decree made against the infant during his minority. 
Held further, that the husband was not discharged from his personal lia- 
bility on the agreement. Coffin v. Heath, 76. 


ERROR. 


1. It is not a ground of error, that a defendant, who has pleaded in chief, was - 
indicted and convicted by the name of J. T., otherwise called 'T’, D.; mis- 
nomer being matter of abatement only. Turns v. Commonwealth, 224. 

2. The St. of 1840, ¢. 87, § 5, does not take away the right, given by Rev. Sts. 
c. 114, § 13, to a writ of error to reverse a judgment on an award; it merely 
gives a cumulative remedy by appeal. Day v. Lajlin, 280. 

3. Where a writ of error 1s brought to reverse a judgment recovered on a 
note against an infant who appeared by attorney, a promise, made by him 
after he comes of age, to pay the note, is neither a release nor a waiver of 
the error, nor a bar to a writ of error.’ Goodridge v. Ross, 487. 


See AssigNEE oF Bankrupt. PLeapina, 5. 


ESTOPPEL. 
See DisserzorR anp DISSEIZEE. 


EVIDENCE. 


1. On the trial of a party who is indicted for knowingly having in his posses- 

sion an instrument adapted and designed for coining or making counterfeit 
coin, with intent to use it, or cause or permit it to be used, in coining or 
making such coin, he cannot give in evidence his declarations to an artif- 
icer, at the time he employed him to make such instrument, as to the pur- 
poses for which he wished it to be made. Commonwealth v. Kent, 221. 

2. Where the holder of a second mortgage brings a real action to recover 
from a stranger possession of the mortgaged premises, the tenant cannot 
defend by giving in evidence the assignment of the first mortgage to him, 
after action brought. Hall v. Bell, 431. 

3. D. recovered judgment, by default, ag&inst a school district, in an action 
on a contract with the district to build a school house, and levied his exe- 
cution on the goods of G., a member of the district: G. sued D.. in an ac- 
tion of trespass, for so levying on his goods: Held, that G. could not give 
evidence that D. had not performed his said contract, and therefore ought 
not to have recovered judgment against the district. Gaskill v. Dud- 
ley, 546. 

4. In an action of trespass quare clausum fregit, the defendant pleaded the 
general issue, and filed a notice that he claimed and should give evidence 
of title to the locus in quo: The jury found the defendant guilty, assessed 
damages, and also found that the defendant had no title to the land de- 
scribed in the plaintiff’s declaration; and judgment was rendered for the 
plaintiff. Held, that this judgment was not conclusive proof of the plain- 
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tiff’s right of’ property in said land, nor of his title to maintain a writ of 
entry to recover the land from the defendant in that action. Wade v. 
Lindsey, 407. 

5. The certificate of the officers of a manufacturing company, prescribed by 
the Rey. Sts. c. 38, § 17, stating the amount of the capital fixed and paid in, 
sworn to and recorded, within thirty days, in the registry of deeds, is con- 
clusive evidence, for the stockholders, of the facts therein stated, so far as 
to exempt them from personal liability for the subsequent debts of the 
company. Sledman v. Eveleth, 114. 

6. When a deponent, who testifies to the presentment of a bill of exchange 
to the acceptor, and a demand on him for payment, annexes to his deposi- 
tion a copy of the bill thus presented, the deposition 1s competent evidence, 
in an action by the indorsee against the drawer, of the presentment and 
demand of such bill, and will be conclusive, unless the drawer shows a dif- 
ferent bill of the same tenor. Sabine v. Strong’, 270. 

7. Evidence of a general usage, not of any particular place, trade, class of 
dealers, or course of dealing, cannot be received for the purpose of con- 
trolling a rule of law. Strong v. Bliss, 393. 

8. Where an insurance company passed a vote, fixing the salary of its pres- 
ident at a certain sum per annum, and another president was afterwards 
elected, who claimed the salary fixed by that vote, it was held, that if the 
subsequent election of a president amounted to primd facie evidence of an 
agreement to pay him such salary, yet that the presumption might be re- 
butted by proof that such was not the intention and understanding of the 
parties ; and that, for the purpose of rebutting such presumption, evidence 
was admissible from the company’s records, showing that when he was 
elected president, the active business of the company had been brought to a 
close, and that the services of the president, for which the salary was origi- 
nally voted, had almost entirely terminated, and that the purpose of elect- 
ing a president was to keep up a corporate organization, in order to bring 
the business to a close. Held further, that the admissions of the president, 
that he was not to receive any compensation, were competent evidence to 
show, that when he was elected, it was understood by the parties that he 
was not to receive the salary fixed by the vote. Commonwealth Ins. Co. 
v. Crane, 64. 

9, Where an officer sells attached goods on mesne process, pursuant to the 
Rev. Sts. c. 90, § 57, and after the suit on which they were attached is dis- 
missed, the defendant in that suit brings an action against the officer to re- 
cover the proceeds of the goods, the officer may defend by showing that 
the goods were the property of a third person, who has recovered or de- 
manded satisfaction of him for seizing them; but the burden of proof, to 
support such defence, is on the officer. Mansfield v. Sumner, 94. 

10. Where a witness testifies, in an action of slander, that the defendant 
charged the plaintiff with a certain offence, the defendant cannot be per- 
mitted to prove by the witness, that he (the witness) had before told the 
defendant that the plaintiff was guilty of that offence. Clark v. Mun- 
sell, 373. 

1]. Where a person is offered as a witness to prove the testimony of a de- 
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’ ceased witness on a former trial of the same cause, he cannot be permitted 
to testify, if he state that he can give only the substance of such testimony, 
but not the language of the witness. Husgzarp, J. dissenting. Warren 
v. Nichols, 261. 

12. Where a witness, on cross-examination, stated what he understood to be 
the meaning of a certain written contract, made jointly by himself and 
another with a third person, it was held that the party who cross-examined 
him, could not be permitted to give evidence that, when such contract was 
made, all the parties thereto understood it to have a meaning different from 
that stated by the witness. Brockett v. Bartholomew, 396. 


See ARBITRAMENT, &c. 3. Deceit. Specirication, 2-4. Witt, 1. 2. 


EXECUTION. 


See Manuracrurine Corporations. Scuoox District, 4. 


EXECUTOR. 


ey See ApMINISTRATOR, 2. 3. 


FOREIGN CORPORATION. 


A corporation established by the laws of a foreign country may maintain an 
action in this Commonwealth. British American Land Co. v. Ames, 391 


FRAUD. 
See Assumpsit, 3. Equity, 5. 


FRAUDS, STATUTE OF. 


1. Where part of the consideration of a deed, which conveys real estate, is 
the grantee’s oral promise to support the grantor during life, and to give 
back to him a lease of the granted premises for life, and the grantee after- 
wards refuses to execute such lease, the grantor cannot maintain an action 
against the grantee to recover damages for such refusal ; such action being 
within the statute of frauds — Rev. Sts.c.74,§ 1. Townsend v. Towns- 
end, 319. 

2. The Rev. Sts. c. 74, § 3, which forbid the bringing of an action to charge a 
party on his representation concerning the character, &c. of another person, 
unless such representation be made in writing, apply, like the repealed St. 
of 1834, c. 182, § 5, only to representations affecting the credit of another 
person. Medbury v. Watson, 246. 


FRAUDULENT REPRESENTATIONS. 
See Deceir. Fraups, Stature or, 2. Saxe. 


GRACE. 
See Action, 2. Promissory Nore, 2. 


GUARANTY. 


]. A. subscribed this instrument: “I guaranty the payment of all sums which 
B. may owe C. for goods which he may sell B., provided that the whole 
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amount, which B. shall owe C. at any one time, shall not exceed $1100; it 
being the understanding that I am, in no event, to be liable for more than 
that sum: And if B. shall fail punctually to pay said C. any sum which 
may become due to him, I am to have 90 days, after demand in writing is 
made on me under this guaranty, to pay she amount for which he may be 
so in default: And this guaranty is upon the condition that said C. shall, 
once in every eight months, from the date hereof, give me notice, in writing, 
of said B.’s account with him.” A. afterwards signed another instrument 
in these terms: “ Whereas C, has, at my request, consented to sell goods to 
B. on six months’ credit, I guaranty to him the payment of $900, in addition 
to my obligation to him of $1100; it being the understanding that I am, in 
no event, to be liable for more than $2000 in all; upon the same conditions 
as expressed in my former obligation.” Held, that the proviso in the first 
instrument, that the sum which B. should owe C. at any one time, should 
not exceed $1100, was not a condition upon the breach of which As obli- 
gation was defeated ; but only a limitation of A.’s liability to C.; and that 
if it were such a condition, yet that it was waived by the second instru- 
ment. Curtis v. Hubbard, 186. 

2. Where, after such laches of the holder of a guarantied note as deprived 
him of any legal claims on the guaranty, the guarantor, on demand of the 
holder, paid him the interest due on the notes, knowing and protesting that 
he was not liable on his guaranty; it was held that he had waived the 
holder’s Jaches, and continued to be liable to him on the guaranty. Held 
also, that the holder’s threat to sue the guarantor for other large debts ~ 
which he owed the holder, unless he would pay such interest, did not avoid 
the effect of that payment. Sigourney v. Wetherell, 553. 

3. The holder of a guarantied note does not discharge the guarantor by taking 
collateral security of the maker, without giving him time. Jb. 


See Limrrations. Preapine, 4, 


HIGHWAY. 


See Nuisance. ‘Way. 


HUSBAND AND WIFE. 


Though the assignee of an insolvent husband, under St. 1838, c. 163, is 
bound to take into possession and collect the wife’s choses in action, 
although the husband has not reduced them to possession; yet, while the 
assignee is proceeding to reduce such choses in action to possession, or 
after he has obtained payment thereof, and before distribution is made of 
the debtor’s estate, the wife may apply to the court, by bill or petition, for 
a suitable provision to be made for her, out of the proceeds of such choses 
in action, and the court will make such provision according to the circum- 
stances of the case. Davis v. Newton, 537. 


See Equity, 6. Insonvent DEeBrors, 4. 
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INDICTMENT. 


1. The signature of the foreman of the grand jury to an indictment, certifying 
it to be a true bill, legally imports that it was found by twelve or more 
grand jurors. T'urns v. Commonwealth, 224. 

2. An indictment for manslaughter alleged that T., on the 25th of September, 

‘at Groton, in the county of Middlesex, “in and upon one L., then and there 
being, feloniously and wilfully did make an assault, and with a stone, which 
said 'T’. then and there had and held, in and upon the head of said L., then 
and there feloniously and wilfully did cast and throw, and with the said 
stone, so as aforesaid cast and thrown, the aforesaid L. then and there felo- 
niously and wilfully did strike, penetrate, and wound, giving to the said L., 
by the casting and throwing of the stone aforesaid, in and upon the head - 
of said L., a mortal wound,” &c. Held, that it was sufficiently averred that - 
T. gave L. a mortal wound, on the 25th of September, at Groton. Jb. 

3. The 20th section of c. 126 of the Rev. Sts., prescribing the punishment of 
“ every person who shall buy, receive, or aid in the concealment of any 
stolen goods, knowing the same to have been stolen,” describes only one 
offence, which may be committed either by buying, receiving, or aiding in 
the concealment of such goods; and an indictment which charges a de- 
fendant with receiving, and aiding in the concealment, of such goods, 
charges only one offence. Stevens v. Commonwealth, 241. 

4. An indictment which alleges that P. M., on a certain day, and at a certain 
place, “did commit the crime of adultery with one M.S%., by then and there 
having carnal knowledge of the body of said S., she, the said S., then and 
there being a married woman, and having a husband alive,” is not sufficient 
to support a conviction. These allegations do not show, with certainty, 
that M. S. was not the wife of P. M. Moore v. Commonwealth, 243. 

5. In an indictment on St. 1839, c. 31, which prescribes the punishment for 
breaking and entering, in the night time, a shop adjoining to a dwelling- 
house, “ with intent to commit the crime of larceny,” it is not necessary to 
aver the intent in the words of the statute: It is sufficient to aver that the 
defendant broke and entered the shop with intent to steal, take, and carry 
away the goods and chattels of A., then and there in the shop being found. 
Josslyn v. Commonwealth, 236. 

See Error, 1. Senrence, 1. 3, 


INFANT. 
See Equity, 6. Error, 3. 


INSANE PERSONS. 
See DEED, 2. 


INSOLVENT DEBTORS. 
1. Under the insolvent act, (St. 1838, c. 163,) if a surplus remains in the hands 
of the assignees, after payment of all debts proved as the statute requires, 
they are to pay interest on such debts, as follows: On all debts where in- 
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terest is reserved by the contract, interest is to be paid according to the 
contract: On all debts where interest is not reserved by the contract, if the 
debts became due before the first publication of the warrant to the messen- 
ger, interest is to be paid from the time of such publication; but if the 
debts became due after such publication, interest is to be paid from the 
maturity of the debt; and if the debts were payable on demand, then inter- 
est is to be paid from the time of the earliest demand shown; and if no 
special demand be shown, then interest is to be paid from the time of such 
first publication. And when an appeal is taken from an order of a master, 
directing interest to be so paid, and that order is confirmed, the interest is 
to be paid up to the time of the final order of the appellate court. Brown 
v. Lamb, 203. 

2. Where A. signs a note with B., as his surety, and B. afterwards executes 
a mortgage to the payee for securing payment of the note, and A. becomes 
insolvent, the payee cannot prove his whole debt against A., under St. 1838, 
c. 163, but must deduct the value of the mortgage, and be admitted as a 
creditor for the residue of the debt, in the manner prescribed, by § 3 of that 
statute, for creditors who have a mortgage or pledge of the property of “the 
debtor.” Lanckton v. Wolcott, 305. 

3. Ifa person, to whom an insolvent debtor is heir, dies before the first pub- 
lication of the notice of the issuing of the warrant, under St. 1838, c. 163, 
to take possession of such debtor’s estate, though after his petition for the 
benefit of the statute, the distributive share of the debtor in the deceased’s 
estate passes to the debtor’s assignee, who is bound to claim it for the use 
of creditors: And it is no excuse for the assignee’s neglect to claim and 
receive such share, that he may be obliged to give bond to refund the whole 
or part thereof to the deceased’s administrator, on certain contingencies. 
Davis v. Newton, 537. 

4, It is the right and the duty of the assignee of an insolvent debtor, under 
St. 1838, c. 163, to possess himself of the choses in action of the debtor’s 
wife, for the benefit of his creditors, although the debtor has never reduced 
them to possession. Jb. 

5. A judge of probate, after receiving and héntitine a petition of a creditor for 
a warrant against an insolvent debtor, pursuant to St. 1838, c. 163, § 19, re- 
fused to issue such warrant, because “it did not satisfactorily appear that 
there was, nor that there was not, one hundred dollars due” from the debtor 
to the petitioner. Held, that this was an adjudication that it did not appear 
to the satisfaction of the judge, that such sum was due from the alleged — 
debtor to the petitioner. Randall v. Barton, 518. 

6. The St. of 1838, c. 163, does not require that a judge of probate should 
make a record of his proceedings, on a petition for a warrant against a 
debtor, where the petition is not sustained. His duty is performed by filing 
the petition. Ib. 

See Action, 1. Apministrator, 4. Huspanp anp Wire. Usury, 2. 


INSOLVENT ESTATES. 
See APPEAL, 2. 
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INSTRUMENTS FOR COINING. 


Under the Rev. Sts. c. 127, § 18, providing for the punishment of a person 
who shall knowingly have in his possession any instrument, adapted and 
designed for coining or making counterfeit coin, with intent to use the 
same, or cause or permit the same to be used, in coining or making such 
coin, a person is punishable for so having in his possession, with such in- 
tent, an instrument adapted and designed to make one side only of a coun- 
terfeit coin. Commonwealth v. Kent, 221. 


See Evipence, 1. 


INSURANCE. 
See ADMINISTRATOR, 3. 


INTEREST. 
See Insotvent Desrors, 1. 


JOINDER. 
Of Counts. See SENTENCE, l. 
Of Parties. See Pieapine, 1. 


JUDGE OF PROBATE. 


See ApministRAToR, 2. InsonvenT Desrors, 5. 6. 


JUDGMENT. 


See ARBITRAMENT, &c. 7. Dower, 2. Evivence, 3.4. REPLEVIN. 
Sentence. Usury, 2. VERDICT. 


JURISDICTION. 
See Equity, 1. Mortgage. Trespass. 


JURORS AND JURY. 
See Recorp or Conviction, 2-5. 


LEGACY. 


When a legacy is given to a widow in lieu of dower, she takes as a purchaser 
for a valuable consideration, and is entitled to be paid in preference to 
legatees who are mere volunteers. Hubbard v. Hubbard, 50. 


See Wit, 5. 


LIEN. 
See Equiry, 6. 


LIMITATIONS, STATUTE OF. 


A note given by a guarantor, in payment of the interest due on the guaran: 
tied note, takes the debt out of the operation of the statute of limitations 
Sigourney v. Wetherell, 553. 


See ApministRaTor, 1]. Promissory Norr, 12. 


590 INDEX. 


LUNATIC. 
See Deep, 2. 


MANSLAUGHTER. 
See InpicTMENT, 2. 


MANUFACTURING CORPORATION. 


1. By the Rev. Sts. c. 38, § 34, where a person holds stock in a manufacturing 
company, as trustee, and also holds other property on the same trust, such 
other property may be taken for the debts of such company, if the stock- 
holders of the company are liable to pay its debts, or any part thereof. 
Stedman v. Eveleth, 114. 

2. Though a creditor, who has two or more demands against a manufactur- 
ing company, one only of which the stockholders are liable to pay, recov- 
ers a Single judgment on all the demands, yet he may levy his execution 
on the personal property of a stockholder, to the amount of the demand 
which the stockholders are liable to pay. Jb. 


See Evipence, 5. 


MEETING-HOUSE. 
See Deep, 4. 


MILL. 


See NvuISANCE. 


MISTAKE. 
See Equity, 2. 5. 


MONEY HAD AND RECEIVED. 
See Assumpsir, 3. 4. 


MONEY LENT. 
See AssumpsiT, 5. 


MORTGAGE. 


A. conveyed several tracts of land to B., by an absolute deed, and B. at the 
same time gave a bond to A. conditioned to reconvey the lands to him, on 
his paying B. certain sums due to him from A., and saving him harmless 
from certain liabilities assumed by him for A.: The value of each tract 
of land was estimated in the condition of the bond, and it was also therein 
provided that A. should remain in possession of the lands, and receive the 
rents and profits, so long as he should save B. harmless, &c. It was also 
provided, in the condition of the bond, that B., if he should be obliged to 
meet and discharge the liabilities incurred by him for A., might take pos- 
session of such portion of said lands, according to such estimated value, as 
should be equal to the debt or liability so discharged by B.: B. was 
obliged to pay a certain sum for A., and thereupon brought a writ of entry, 
in this court, to recover certain parcels of said lands, equal in value, ac- 
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cording to said estimate, to the sum thus paid by him. Held, that the 
deed and bond constituted a mortgage, and that as the writ of entry was 
to foreclose a mortgage, this court had no jurisdiction of the case. Waters 
v. Randall, 479. 


See Evipencr, 2. Insotvent Deprors, 2, 


NUISANCE. 


Where a mill owner, who has a grant of a right to flow certain lands, suffers 
his mill and dam to go to decay, and ceases to flow the land, and a high- 
way is then made across the land, he cannot, by afterwards granting his 
mill privilege and right to flow, authorize his grantee to overflow such 
highway by means of a new mill dam on the site of the old one; and his 
grantee, if he so overflow the highway, is punishable for a nuisance 
Commonwealth v. Fisher, 433. 


OFFICER. 
See Action, 3. 


OUSTER. 


Where one of two tenants in common of land conveyed the whole estate to 
A. by a deed with warranty, and A. entered, claiming title to the whole, 
and, on being requested by the cotenant to give up a moiety thereof, re- 
fused so to do, and declared that he would stand a lawsuit before he would 
give it up; it was held that there was an ouster of the cotenant, which enti- 

_tled him to maintain a writ of entry against A. Marcy v. Marcy, 360. 


PARISH. 


The provisions of the Rev. Sts. c. 20, §§ 26-28, as well as the provigions of 
§ 17, apply to a parish that has once been legally organized, but which, for 
the want of officers, or any other cause, is unable to assemble in the usual 
manner. ‘Therefore, where a meeting of such parish, whose assessors 
had not been sworn, was called and conducted in the manner ‘prescribed 
by §§ 26-28, and a parish committee was chosen at such meeting, it was 
held that they were the legal committee, and that another committee, after- 
wards chosen at a meeting called according to the provisions of § 17, had 
no legal authority. Wood v. Cushing, 448. 


See Deep, 4. 


PARTNERSHIP. 


By an agreement between A.and B., A. was to supply B. with stock to be 
manufactured into cloth, at his mill, on A.’s account, and B. was to manu- 
facture the stock into cloth, and to deliver the cloth to A., for a certain sum 
per yard: A. also engaged, that if B. should fulfil his said agreement to 
manufacture and deliver the cloth, A. would pay him one third part of the 
net profits of the business. Held, that this agreement did not make A, 
and B. partners, either between themselves, or as to third persons. Den- 


ny v. Cabot, 82. 
See Prieapine, 1 
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PAUPERS. 


1. Before the passing of St. 1793, c. 34, a citizen who dwelt and had his home 
in an unincorporated place, when it was incorporated into a district or 
town, gained a legal settlement in the district or town, by force of the act 
of incorporation; that statute having merely affirmed, in this particular, a 
preexisting rule of law. Inhabitants of Sulton v. Inhabitants of Orange, 484. 

2. Where parts of different towns, together with unincorporated territory, are 
incorporated into a district, a citizen dwelling and having his home in such 
unincorporated territory, gains a legal settlement in such district, by force 
of the act of incorporation, in the same manner as if such district had been 
wholly composed of territory previously unincorporated. Ib. 


PAYMENT. 
See Annuity. Guaranty, 2. LimITATIONs. 


PEW-HOLDERS. 
See Deep, 4. 


PLEADING. 
Parties. 


1. Where two or more are deceived and injured, in the purchase of real es- 
tate for partnership purposes, by the false and fraudulent affirmations of 
a third person, which are actionable, they may join in an action against 
him to recover damages for the deceit and injury. Medbury v. Watson, 246. 


Declaration. 


2. In an action by A. against B., the declaration alleged that B., intending to 
deceive and defraud A., falsely and fraudulently affirmed to A., who desired 
to purchase a tannery, that he (B.) well knew such a tannery as A. 
wanted, which was worth $4000; that the owner paid that sum for it, and 
would sell it for what it cost him; that he (B.) would aid A. in buying it 
for that sum; and that A., confiding in said affirmations, and not knowing 
the contrary, nor the value of the tannery, purchased the same of the 
owner, and paid him $4000 therefor; but that said tannery was not worth 
$4000, and that the former owner paid only $3000 for it, which was more 
than it was worth when A. so bought it of him; all which B. well knew, 
when he made said false and fraudulent affirmations; whereby A. was de- 
ceived and greatly injured. Held, after verdict, that this declaration set 
forth facts sufficient to maintain the action, and to let in proof of other 
facts, showing the fraudulent design of B. to injure A. Medbury v. Wat- 
son, 246. 

3. The following declaration was held to be sufficient, after verdict: For that 
the defendants, on, &c., at the meeting of the voters of the town of D. for 
the election of president and vice president of the United States, governor 
and lieutenant governor of this Commonwealth, &c. &c., did, as selectmen 
of said town, presiding over said election, though the plaintiff, before offer- 
ing his vote, furnished the defendants with sufficient evidence of his hay- 
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ing the legal qual:fications of a voter at said meeting, and requested them 
to insert his name on their list of voters, and though, at their meeting 
previous to the election, required by statute, to receive evidence of the 
qualifications of persons claiming a right to vote, the plaintiff had furnished 
the defendants with the evidence of his qualifications, refuse to insert the 
plaintiff’s name on their voters’ list, and did refuse to allow him to vote; 
whereby the plaintiff has been greatly injured, &c. Smith v. Cleveland, 332. 

4, A. subscribed this instrument: “I guaranty the payment of all sums 
which B. may owe C. for goods which he may sell B., provided that the 
whole amount, which B. shall owe C. at any one time, shall not exceed 
$1100; it being the understanding, that I am, in no event, to be liable for 
more than thatsum: And if B. shall fail punctually to pay said C. any sum 
which may become due to him, I am to have 90 days, after demand in 
writing is made on me under this guaranty, to pay the amount for which 
he may be so in default: And this guaranty is upon the condition that said 
C. shall, once in every eight months from the date hereof, give me notice, 
in writing, of said B.’s account with him.” A. afterwards signed another 
instrument in these terms: “ Whereas C. has, at my request, consented to 
sell goods to B., on six months’ credit, I guaranty to him the payment of 
$900, in addition to my obligation to him of $1100; it being the un- 
derstanding, that I am, in no event, to be liable for more than $2000 
in all; upon the same conditions as expressed in my former obligation.” 
Held, that in an action by C. against A. to recover the price of goods sold 

- to B. on credit, after the making of said second instrument, it was not suf- 
ficient to aver in the declaration, (after making all other necessary allega 

- tions,) that more than 90 days before action brought, C. gave notice to A. 
“of said B.’s indebtedness” in a certain sum, and then made a written de- 
mand on A. for payment of said sum; that said last averment was not 
equivalent to an averment that, at the time of such notice to A., such sum 
was due and payable, or that B. was in default; and that the declaration 
was therefore bad, on general demurrer. Curtis v. Hubbard, 186. 


In Error. 

_5. As there is no general issue for the trial of questions of fact upon a writ 
of error, it seems that the court, since special pleading is abolished, 
’ may direct how an issue may be framed, and may allow the defendant in 
error to plead that the judgment, which is sought to be reversed, is not 
erroneous in any matter of fact, and tender an issue to the country, and 
may require him to file, -with such plea, a specification, setting forth a re- 
lease of errors, an estoppel, or any matter of fact in avoidance, on which he 
relies to show that the judgment ought not to be reversed. Goodridge v. 

Ross, 487. 

POST NOTE. 


See Promissory Nore, 2. 


PRESUMPTION. 


See Corporation. Promissory Nore, 4. Recorp or Conviction, 5, 
SENTENCF, 2. 
VOL. VI. 50 * 
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PRINCIPAL AND AGENT. 


An agent is liable to his principal for injuries that are caused by want of 
reasonable skill and ordinary diligence in the exercise of his agency, but 
not for injuries that are caused by his mistake in a doubtful matter of law. 
Mechanics Bank v. Merchants Bank, 13. 


See Action, 2. Derrp, 3. Promissory Nore, 4. 


PROMISSORY NOTE. 


1. A promissory note, given by the maker in exchange for a note given to 
him by the payee, is on a valid consideration. Higginson v. Gray, 212. 

2. Under the Rev. Sts. c. 33, § 5, grace is to be allowed on post notes issued 
by a bank, and made payable at a day certain, “ with interest until due, 
and no interest after,” though the bank insert a memorandum on the mar- 
gin of the note, that it is “due” on such day. Mechanics Bank v. Mer- 
chants Bank, 13. 

3. No usage, nor any agreement, tacit or express, of the parties to a promis- 
sory note, as to presentment, demand and notice, will accelerate the time 
of payment, and bind the maker to pay it at an earlier day than that which 
is fixed by the law that applies to the note. Ib. 

4, Where the indorser of a note is discharged by want of due demand on the 
maker, or of notice of the default of the maker, the legal presumption is, 
that he will avail himself of such discharge ; and the holder, therefore, is 
not bound to prosecute a fruitless suit against the indorser before he can 
maintain an action against his own agent for neglecting to make due de- 
mand on the maker, or to give due notice of his default. 1b. 

5. A. mortgaged goods to B., but remained in possession, and sold them to 
C., agreeing to give C, a bill of sale thereof, signed by B.: C. gave A.a 
note for the goods, payable to him or bearer, on demand, which note A. 
delivered to B., two days after its date ; whereupon B. signed a bill of the 
goods, as sold to C., and allowed A. the amount thereof, in account: A., 
pretending that he had possession of the note, applied to C. for payment 
thereof, and C., not knowing that it had been delivered to B., sent the 
amount thereof to A. in three different sums, on different days. Held, in 
a suit on the note, brought by B. against C., that B. could not recover; the 
case being within the St. of 1839, c. 121, § 1, that “in any action, brought 
upon a promissory note payable on demand, by an indorsee against the 
promisor, any matter shall be deemed a legal defence, which would be a 
legal defence to a suit on the same note, if brought by the promisee.” 
Brooks v. Twitchell, 513. 

6 An inhabitant of Boston indorsed a promissory note, that was made payable 
at a bank in the city of New York, and which the maker failed to pay at 
maturity: When the note fell due, the indorser was at Washington, at- 
tending to his duties, at a session of congress, as a senator from Massachu- 
setts; and he had, at all times, an agent in Boston, who had charge of his 
business in his absence; but the holder of the note had no notice that the 
indorser had such agent, nor did the indorser request that notice should 
be sent to him at Boston: Notice of non-payment by the maker was 
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seasonably put into the post office at New York, directed to the indorser 
at Washington, where letters, addressed by mail to members of the 
senate, during the session of congress, are taken from the post office, by 
officers of the senate charged with that duty, and delivered to the members 
in their places, when the senate is actually in session, and on other days 
are delivered, by those officers, at the members’ lodgings. Held, that the 
notice was sufficient to charge the indorser. Chouteau v. Webster, 1. 

7. Where the maker of a promissory note abandons his business and resi- 
dence, and removes into another State, before the maturity of the note, the 
holder, if it be not proved that he received the note after the maker’s re- 
moval, is not bound, in order to charge the indorser, to demand payment 
of the maker in the State to which he has removed; but he is bound to de- 
mand payment at the maker’s last residence or place of business within the 
State where he made the note, if he can find it by the use of due diligence, 
Wheeler v. Field, 290. 

8. On the last day of grace, on a note that was dated at New York, where 
the maker resided when the note was made, a notary public took the note 
to the office of F., the third indorser, to inquire for the maker and other 
indorsers, and was told that F. was out, but that one H., whose office was 
near that of F., might give him information; whereupon the notary went to 
H.’s office ; but the person who had the charge thereof knew nothing of 
the maker or first two indorsers: The notary then protested the note, with- 
out making any further inquiry for the maker. Held, in a suit by the 
holder against the third indorser, that due diligence had not been used to 
find the maker’s last place of business or residence in New York, and that 
the indorser was discharged. Jb. 

9. When there is no dispute as to the facts, the court is to determine what is 
due diligence in seeking for the last place of business or residence of the 
maker of a note. Ib. 

10. When a note, made payable at a bank, is not at the bank when it falls due, 
and no demand is then made on the maker, the indorsee cannot charge the 
indorser by giving him seasonable notice of non-payment, although the 
maker had previously told the indorsee that it would be useless to send the 
note to the bank, because he could not pay it. Lee Bank v. Spencer, 308. 


<1. Where an indorsed note, left in a bank for collection, is not paid by the 


maker at maturity, the cashier of the bank, not knowing the place of the 
indorser’s residence, does not use due diligence to ascertain it, by merely 
inquiring therefor of a person having temporary charge of the post office 
in the town where the bank is established; and therefore, if due notice of 
non-payment is not given to the indorser, he is discharged. Phipps v. 
Chase, 491. 

12. Where a witness attests the signature of one maker of a promissory note, 
and another maker afterwards signs it, it seems that it is not an sttested 
note, as to the latter, within the provision of the statute of limitations — St, 
1786, c. 52,§ 5. Walker v. Warfield, 466. 


See Action, 2. Derposrrion, 3. Guaranty, 2. 3. 
SetT-OFrr. 
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RAIL ROAD. CORPORATION. 
See Damaces. Equity, 3. 4. 


RATIFICATION. 
See DEeEp, 2. 


‘ 


REBUTTER. 
See Disse1z0orR AND DIssEIZEE, 


RECEIVING STOLEN GOODS. 
See InpicTMENT, 3. SENTENCE, 3. 


RECORD OF CONVICTION. 


1. When a prisoner is indicted, convicted and sentenced in the court of 
common pleas for the county of Middlesex, at a term which is by law 
prescribed for the disposition of criminal business only, it is not 
necessary that it should be averred in the record that the term was held for 
the disposition of such business. ‘T'urns v. Commonwealth, 224. 

2. Where the record of the court of common pleas for the county of Middle- 
sex, at the first term thereof held in 1842 for the disposition of criminal 
business, showed that certain grand jurors were duly returned, empannelled 
and sworn, and that, at a subsequent term of said court, held in the same 
year, the grand jury returned an indictment on which a prisoner was tried, 
convicted and sentenced ; it was held, that the record of the conviction need 
not set forth the empannelling and swearing of the grand jury, but that the 
court would judicially take notice of the statute (Rev. Sts. c. 136, § 1) which 
requires grand jurors, in the court of common pleas, to serve at the several 
successive terms of that court during the year. Jb. 

3. It is not necessary to insert in the record of each particular indictment 
and conviction the names of the grand jurors who found the indictment. Jb. 

4, There is no positive rule of law which requires the names of the jurors, 
who find a defendant guilty on an indictment, to be inserted in the record 
of each particular case. Ib. | 

5. Where it appears by the record, that the issue was tried by a jury duly 
returned and sworn, the legal presumption is, that they were twelve good 
and lawful men. Jb. 


REPLEVIN. 


1. In an action of replevin, the general issue pleaded, with notice, pursuant 
to St. 1836, c. 273, of the matter intended to be given in evidence by the 
defendant, is equivalent to an avowry, or plea of property in another, at 
common law, with a suggestion for a return; and judgement for a return 
may be awarded, if the defendant prevails. Hoffman v. Noble, 68. 

2, T., a broker, in behalf of A., agreed with B., a commission merchant, to 
consign to him certain goods of A. for sale, of part of which goods a bill of 
lading had been received and was delivered to B.; and B. advanced a 


ye 
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certain sum against said consignment, and agreed to sell the goods on 
commission: As the goods had not arrived, 'T., for himself, pledged to B. 
an accepted draft, as collateral security for the money advanced by him, to 
be held by B. until the goods should be received by him; and it was 
agreed that if the goods, on arrival, should not be satisfactory to B., T. 
should be at liberty to pay the sum advanced by B, and to take back the 
draft and goods, and that he would do so, on B’s request. That part of 
the goods, which were described in said bill of lading, afterwards arrived, 
and came into B.’s hands, and they were taken from B. on a writ of replevin 
sued out by H., who claimed them on the ground that they had been fraudu- 
lently obtained from him by A.: Afterwards, and before the action of re- 
plevin was tried, B. received the sum advanced by him out of the proceeds 

of the draft pledged by T., and from other sources ; and on the trial of said 
action, B. prevailed. Held, that B. was entitled to judgment for a return 
of the goods. Ib. 


REVIEW. 


Where a party uses due diligence to procure evidence to prove a material 
part of his case, but is prevented from procuring it by measures taken by 
the witnesses to conceal the facts from his knowledge, and he, therefore, 
submits his case to the court on an agreed statement of such facts as are 
known to him, and the court decide against him, he is entitled to a review, 
on his subsequently discovering proof of such concealed facts. Ward v. 


Clapp, 414. 
cat See Usury, 2. 


ROBBERY. 


An indictment on Rev. Sts. c. 125, §13, which alleges that the defendant 
assaulted and robbed A., and, being armed with a dangerous weapon, did 
strike and wound him, is not proved, as to the wounding, by evidence 
that the defendant made a slight scratch on A.’s face, by rupturing the 
cuticle only, without separating the whole skin; nor as to the striking, by 
evidence that the defendant put his arms about A.’s neck, and threw him 
on the ground, and held him jammed down to the ground. Commonwealth 
v Galiagher, 565. 

; SALARY. 
See Conrract. Evipence, 8. 


SALE. 


Though goods, which a purchaser obtains by fraudulent representations, 
may be reclaimed from him by the seller, if he seasonably rescind the sale, 
yet if the purchaser sells them, for a valuable consideration, to a third 
person, who has no notice of the fraud, or consigns them to such person for 
sale, and he advances money thereon, before the first seller interposes, such 
second purchaser or consignee will hold the goods against the first seller. 
Hoffman v. Noble, 68. 

9, Sale of attached goods, on mesne process, and officer’s liability for the 
proceeds: See Action, 3, Evinence, 9. 
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SCHOOL DISTRICT. 


1. A school district, at a meeting legally held, voted to build a school hc use, 
choose a building committee, and instructed said committee to make a 
written contract with M. to build the house for a certain sum, pursuant to 
M.’s proposal: The meeting was then adjourned: At another meeting, 
called and held before the day to which the former meeting was adjourned, 
the district voted to build a school house on a plan then first proposed by 
D.; to purchase a site therefor, according to a proposal then first made ; to 
raise and appropriate a certain sum for building the house, and purchasing 
the site thereof; and chose a building committee to oversee the erection of 
the house, to enter into a contract with D. for the building thereof, accord- 
ing to the plan proposed by D., and to take a deed of the site. eld, that 
the votes passed at the second meeting were legal and binding, and that 
they, by necessary implication, rescinded the votes passed at the former 
meeting. George v. School District in Mendon, 497. 

2. Where a school district accepted the proposals of a builder, to erect a 
school house for a certain sum, with liberty to build a public hall over the 
same, as the builder’s property, he allowing the district to have the use of 
the hall, free of charge, for meetings of the district, and for examination of 
the schools, &c.; and the house was so built; it was held that the district 
had not exceeded its authority, and that a tax was legally assessed to pay 
for the house. Ib. 

3. Where an application for calling a meeting of a school district contains, 
in precise and enumerated articles, the objects of the meeting, and such 

. application is annexed to the warrant for calling the meeting, and the person, 
to whom the warrant is addressed, is therein directed to warn the inhab- 
itants of the district to meet for the purpose of acting on the articles named 
in such annexed application, those articles are a part of the warrant, as 
effectually as if they were embodied in it. Ib. 

4, An execution against the inhabitants of a school district may be levied on 
the property of an individual member of the district ; and may be so levied, 
in the first instance, even if there be corporate property of the district, 
which can be taken and applied towards satisfaction of such execution. 
Gaskill v. Dudley, 546. 

See Evivence, 3. Tax, 2. 


SEIZIN. 
See Covenant. Dower, 1. 


SELECTMEN. 
See Preapine, 3. Warrant ror Town MEETING. 


SENTENCE. 


1. A count in an indictment, which charges the breaking and entering, in the 
night time, of a shop adjoining to a dwelling-house, with intent to commit 
--a larceny, may be joined with a count which charges the stealing of goods 
in the same shop; and the defendant, if found guilty generally, may be 
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sentenced for both offences. But ifthe breaking and entering, and the 
actual stealing, are charged in one count, only one offence is charged, and 
the defendant, on conviction, can be sentenced to one penalty only. Josslyn 
v. Commonwealth, 236. 

2. Where one of two counts in an indictment is bad, and the defendant is 
found guilty and sentenced, generally, the presumption of law is that the 
court awarded sentence on the good count; and the sentence is not errone- 
ous, if it is warranted by the law applicable to the offence charged in that 
count. Jb. (See Vernict.) 

3. When a defendant is convicted on an indictment which charges him with 
receiving and aiding in the concealment of stolen goods, he is convicted of 
only one offence, and if the indictment properly charges the defendant with 
aiding in the concealment of the goods, he may be legally sentenced, 
although the charge of receiving the goods is insufficiently made. Stevens 
v. Commonwealth, 241. 


SET-OFF. 


When the first indorsee of a promissory note negotiates it after it is dis- 
honored, and the second indorsee brings an action thereon against the 
maker or first indorser, the defendant cannot set off any claim which he has 
against the first indorsee, except such as existed at the time of the transfer 
of the note to the plaintiff, although he had no notice of such transfer when 
he acquired his claim against the first indorsee. Bazter v. Little & 
Harris, 7. 

; See ApMINISTRATOR, 4. 


SETTLEMENT 
See PAUPERS. 


SHERIFF. 
Liability of, for default of his deputy: See Action, 3. 


SHOP BREAKING. 
See Inpicrment, 5. SENTENCE, 1. 


SLANDER. 
See Evinence, 10. Specirication. 


SPECIFICATION. 


1. Where the plaintiff, in an action of slander, counts generally, alleging that 
the defendant has charged him with a certain offence, the court has au- 
thority to order him to file a specification or bill of particulars of the ground 
of his action. .Clark v. Munsell, 373. 

2. Where a count alleges that the defendant charged the plaintiff with the 
crime of fornication, a specification, stating that the defendant declared that 
the plaintiff was a strumpet, is allowable, as it includes the charge of for- 
nication; and proof of the charge in the specification is proof of the charge 
in the declaration. Ib. 
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3. A bill of particulars was filed by a plaintiff in an action of slander, in 
which the declaration contained three counts, alleging that the defendant, 
on three different days, charged the plaintiff with a certain offence: The 
defendant gave notice that he should hold the plaintiff to rely, as the sub- 
stantive ground of action, upon the three first conversations of the defendant 
which might be proved, and which might impute to the plaintiff the offence 
alleged in the counts to have been charged upon the plaintiff: The first 
witness called by the plaintiff stated a conversation with the defendant, in 
which he imputed to the plaintiff such offence: The plaintiff’s counsel . 
immediately stated that they did not rely upon that conversation to prove 
either of the counts, but that they relied upon a subsequent conversation of 
the defendant, in the hearing of the witness. Held, that the plaintiff might 
waive the testimony which the witness had given, and was entitled to his 
testimony as to a subsequent conversation of the defendant. Jb. 

4, A specification or bill of particulars, in an action of slander, in which the 
plaintiff files only the general counts, is not to be treated, in all respects, 
like a special declaration, and slight variances between the proof and the 
allegations in the specification will not defeat the action. The action is 
maintained, if actionable words, which necessarily import the charge al- 
leged in the specification, are proved, though other words, therein alleged, 
are not proved. Jb. 


See Pieaprine, 5. 


SPECIFIC PERFORMANCE. 
See Equity, 2-4. 


STATUTES CITED, EXPOUNDED, &c. 


EneuisH Bankrupt Acts. 
St. 1 Jac. I. c. 1, and 6 Geo. IV. c. 16. 205, 207. 


STATUTE OF THE UNITED STATES 
1841, August 19th. Bankrupt Act, 283. 


CoLtony ORDINANCES. 


1639. Act for keeping Records, 369. 
1649. Notice of seeking Administration, 367. 


PrRovincIAL STATUTES. 


4 Wm. & Mary. Nuncupative Will, 367. 
12 Wm. III. Child not having a Legacy, 403. 


STATUTES OF THE COMMONWEALTH. 


1783, c. 17. Districtof Orange 485 1785, c. 50. Assessors’ War- 

— c%4 Wills 196, 367, 404 rants 345° 
——'c.55. Usury 298 1793, c. 34. Settlement of Pau- 
1785, c. 12. Probate of Wills 367 pers 486 


1809, c. 60. 
1818, c. 124. 
1822, c. 93. 
1834, c. 182. 


1836, c. 273. 
1838, c. 163. 


c. 20. 
c. 23. 


C. 3d. 


c. 3d. 
c. 38. 


c. 44, 


c. 62, 
c. 63. 
c. 67. 
c. 68. 
& 70. 


the tax list committed to the collector. 
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Town of Orange 485 
Robbery 567 
Sale on Writ 109, 112 
Statute of Frauds 
248, 259, 564 
Pleading 75, 268 
Insolvent Debtors 
209, 303, 307, 520, 541, 544 
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1838, c. 165. Appeal 275 

1839, c. 31. Shop-breaking 238. 

e, 121. Note on Demand 516 

— ¢. 127. Robbery 568 
1840, c. 87. Appeal and Juris- 

diction 275, 284, 481 

1841, c. 105. Highway ool 


REVISED STATUTES, 


Assessors’ Warrants 345 
Assessors’ Lists, &c. 474. 
Warrant for Town Meet- 
ing 342 
Parishes 456 -- 459 
School Districts 552 
Grace 22 
Usury 298 


Manufacturing Corpora- 


tion 119, 122, 124, 126 
Bill in Equity 126 
§21. Will 402 
Executrix 196 
Executor, &c. 558 
Appeal 274 


Administrators’ Accounts 198 


ce. 74. Statute of Frauds 248, 322 
ce. 81. Equity Jurisdiction 431 
c 90, §57. Saleon Writ 109 
ec. 95. Empannelling Jury 235 
c. 96. Set-off 12, 542 
c. 100. Suits by Treasurers 468 
c. 105. Tender of Amends 267 
c. 110. Administrator de bonis 
non 197 
ce. 114. Writ of Error 284, 288 
c. 120. Limitations 558, 564 
c. 125, §13. Robbery 563 
. 126. Receiving Stolen Goods 242 


c 
c. 127. 


STRIKING. 
See RopBery. 


TAX. 


_t. The provision in Rev. Sts. c. 8, § 5, that “if, in the assessors’ lists, or in their 
warrant and list committed to the collectors, there shall be any error in the 
name of any person taxed, the tax assessed to him may, notwithstanding 
such error, be collected of the person intended to be taxed, provided he is 
taxable, and can be identified by the assessors,” applies to the case of a 
person whose surname only is inserted in the list of the valuation, and in 


wick, 470. 
9. A tax assessed upon the inhabitants of a school district is not rendered void 
by the omission of the assessors, through misinformation, mistake of fact, or 
error of judgment, to assign the real estate of one or more non-resident 
owners to any school district. George v. School District in Mendon, 497. 
See ApmrinistRATOR, 3. Scuoou Disrrict, 2. 
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TENANT IN COMMON. 
See Disserzor, &c. Equity, 6. OvUSsTER. 


TENDER. 


By the Rev. Sts. c. 105, § 12, if a defendant makes a tender of amends for 
a casual and involuntary trespass, before action brought, and brings the 
money into court when he files his plea to the action, he does not lose the 
benefit of his tender, though he does not file his plea at the return term, 
unless the plaintiff has previously demanded the money, and it has been 
withheld. Warren v. Nichols, 261. 


TOWN. 
See Equity, 1. Way. 


TRESPASS. 


Under St. 1840, c. 87, a defendant, in an action of trespass quare clausum 
fregit, where the damages demanded exceed $600 in the county of Suffolk, 
or $300 in other counties, may have the action removed into the supreme 
judicial court for trial: By that statute, such action is to be regarded as a 
personal action, and the court of common pleas have jurisdiction thereof, 
to the same extent that they have of other personal actions. JVorthampton 
Paper Mills v. Ames, 422. 

See TENDER. 


TRUST AND TRUSTEE. 
See W111, 4. 


TURNPIKE. 
See Way, 1. 


USAGE. 
See Evipencr, 7. Promissory Nore, 3. 


USURY. 


1. Where, upon the payment of usurious interest on a note given for money 
lent, the note is cancelled, and a new one taken for the principal, without 
any agreement concerning future interest, the maker, when sued upon the 
second note, is not entitled, under the Rev. Sts. c. 35, § 2, to any deduction 
on account of the usurious interest formerly paid. Clark v. Phelps, 296. 

2. Where A. makes a usurious loan to B., and takes B.’s note for the money 
lent, and also takes, as collateral security therefor, a note of C. for a larger 
sum, given to B., and by him indorsed, C. cannot defeat an action thereon 
against him by A., by showing the usury in the loan to B.: Nor can the 
creditors of C., who has made an assignment under St. 1836, c. 238, success- 
fully object to A.’s proving his claim against C., and taking a dividend 
thereon, to the amount of the money lent to B.: Nor can such creditors de- 
feat the claim of A. on C., by showing that A. has altered B.’s note to him 
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for the money lent, so as to render it void, if A. has recovered a judgment 
thereon, which is unreversed; nor by showing that such judgment 1s re- 
versed on a writ of review, by an agreement between A. and B., before 
trial on the review, if B., for a valuable consideration, agreed that, upon the 
reversal of the judgment, the debt, on his note for the money lent, should 
remain good against him personally. Higginson v. Gray, 212. 


VARIANCE. 
See SpreciFicaTIOn, 4. 


VERDICT. 

When there are several counts in a declaration for the same cause of action, 
one only of which is good, and a general verdict is found for the plaintiff, 
judgment will not be arrested, but the verdict will be applied to the good 
count. Smith v. Cleveland, 332. 


See SENTENCE, 2. 


VOID AND VOIDABLE. 
See DEED, 2. 


WAIVER. 
See Error, 3. Guaranty, 1.2. Specirication, 3. 


WARRANT FOR MEETING OF SCHOOL DISTRICT. 


See Scuoou District, 3. 


WARRANT FOR TOWN MEETING. 


]. A town meeting cannot be legally held, unless it be in pursuance of a 
warrant under the hands of the selectmen, or of a majority of them. Rey- 
nolds v. Inhabitants of New Salem, 340. 

2. Where a town, at a meeting held in pursuance of a warrant signed by one 
selectman only, “ by order of the selectmen,” voted to raise and assess a 
certain sum of money, to pay the expenses of the town, it was held that the 
vote was unauthorized, and that payment of a tax, assessed under the vote, 
could not legally be enforced. Jb. 


WAY. 


1 Where a turnpike road 1s laid out over a town road, which crosses a stream, 
over which there is a bridge, and the town afterwards discontinues a part 
of the town road, on each side of the stream, such town is not afterwards 
liable to repair the bridge, in consequence of voting to maintain the turn- 
pike road, if the turnpike corporation will give up its road through the 
town; though such corporation afterwards votes to abandon and surrender 
its right and interest in its road, and immediately thereupon removes the 
toll gates from such road ; and though such town afterwards once expends 
money in repairing the same road. Jnhabitants of Webster v. Larned, 522. 

2, By St. 1841, c. 105, the actual cost, and not the estimated expense, of 
making and altering highways, is to be divided between towns and the 


. 
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county, by the county commissioners, as they shall decide to be just. and 
reasonable. Therefore, where a board of county commissioners located a 
highway, estimated the expense of making it, directed a town to make it, 
and ordered that one half of the estimated expense should be paid out of 
the county treasury; and after the highway was made and accepted, the 
actual expense was found to be less than the estimated expense, and another 
board of commissioners directed that one half of the actual expense should 
be paid by the county, and drew an order therefor in favor of the town; it 
was held, that this proceeding was legal and equitable; and a petition of 
the town for a mandamus, requiring the commissioners to draw an order for 
one half of the estimated expense, was dismissed. Inhabitants of Lanes- 
borough v. County Commissioners of Berkshire, 329. 


See NuIsANcE. 


WIDOW. 
See Dower. Leaacy. 


WILL. 


1. A demandant in a writ of entry, who claimed title under a will, proved the 
following facts: That two persons signed a certificate on the will, that they 
heard the executor therein named give notice to the testator’s heirs and 
legatees, that he should offer the will for probate on a certain day; that a 
certificate of the probate of the will, dated on the same day, was written on 
the will, or annexed thereto, and was recorded as if signed by the judge of 
probate, though his signature was not in fact affixed; that the executor 
gave an administration bond to the judge of probate, which was placed and 
kept on the files of the probate court; that the judge of probate issued a 
warrant for the appraisement of the testator’s property, and that an inven- 
tory thereof was returned and sworn to before said judge, by the executor. 
Held, that these facts were properly received in evidence to prove, and 
furnished proof, from which it might be inferred, that the wil] was duly 
proved, although neither the records nor files of the probate court showed 
any order of notice to the parties interested in the will, that the same was 
offered for probate. Marcy v. Marcy, 360. 

2. Under the Rev. Sts. c. 62, § 21, which declare that any child, &c. of a 
testator, for whom he has omitted to provide in his will, shall take a share 
of his estate, as if he had died intestate, “unless it shall appear that such 
omission was intentional, and not by any mistake or accident,” it is not 
necessary that it should appear by the will itself that such omission was in- 
tentional, but it may be shown by parol evidence. Wilson v. Fosket, 400. 
3. A devise of all one’s “estate,” after payment of debts and legacies, passes 
a fee, although the devisee is appointed executor, and the debts and lega 
cies are not charged on him personally. Kellogg v. Blair, 322. ; 
4, P., by his will, gave a large sum to trustees, upon the trust that they should 
pay annually, from the income thereof, not exceeding $5000 a year, as they 
should judge proper, for the respectable maintenance of P.’s “son G. and 
_ his wife, and his children, to them jointly, or te either of them, during their 
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joint lives, or for their use and benefit, in such sums and proportions, and 

at such times within the year,” as the trustees should think would best ef: 

fectuate the testator’s intentions; and if G. should survive his wife, that the 
trustees should “pay him, or for his use and benefit annually, during his 
life, such sum, not exceeding $4000 a year,” as they should judge would 

“maintain him, and his children who live with him, comfortably and re- 

spectably;” and upon the further trust, “to advance and pay, from time to 

time, such sum and sums, as they shall think necessary and proper, to edu- 
cate the children of G., according to their rank and condition in life; and 
further, if, in the judgment of said trustees, his children are not sufficiently 
and suitably provided for and supported by their father, in his life-time, 
then the said trustees may and shall, from time to time, advance and pay to 
them, and for their use and benefit, so much as they shall judge necessary 
to provide a suitable support and maintenance for them, and the same de- 
duct from the allowance to their father: ” And upon the further trust, that, 
“on and after the death of G., if he survive his wife, to pay for the use of his 
children, if any, who are then under age and unmarried, quarter yearly, 
such sums as said trustees shall think reasonable and proper for their re- 
spectable maintenance and education, until they severally come of age, or 
are married,” &c.; “but if G.’s wife shall survive him, then upon trust to 
pay her, quarter yearly, during her life, the income of one third part of said 
capital sum, and the other two third parts thereof to transfer and pay to 
G.’s children, if then married or of age; and if they are under age and un- 
married, then to pay them, and for their use, quarter yearly, such sums as 
said trustees shal] think sufficient for their respectable maintenance and 
education, until they respectively come of age or are married; and to pay 
to each of said G.’s children, upon his or her marriage, or coming of age, 
the sum of $7000:” At the time of the making of thé will, the testator’s son 

G. was incapable of taking charge of his affairs and family, and lived apart 

from his wife and children, and was dependent on the testator for support: 

G.’s wife was in a distant State, with two of the three children of G., and 

was there supported by the testator, until his death: L., the daughter and 

oldest child of G., lived with a friend, and was not supported nor educated 

by G. After the death of the testator, G.’s conditior remained unaltered, 

and his wife and all his children remained separate from him. L. married, 
and the trustees thereupon paid her $7000, according to the directions of 
the will, and were disposed, if they were authorized by the will, to allow 
her an annual sum towards her support. 

Held, on a bill in equity, brought by L. and her husband against the trustees, 
that the trustees had authority, by the will, to appropriate a part of the in- 
come of $5000 to G.’s children respectively ; that this appropriation was 
not limited to their being under age or unmarried, nor to their living with 
their father ; that the testator intended to constitute a continued and liberal 
provision for the respectable maintenance of G.’s family, which was not to 
be withheld from the children in consequence of the payment of the $7000 
to them, on their marriage or coming of age, but might be continued after- 
wards, at the discretion of the trustees. Sargent v. Bourne, 32. 
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5. A testator, after making certain specific devises and bequests to his wife 
and children, directed his executors to set apart $200,000 for the benefit of 
-his wife, and to keep the same invested, and to pay her the interest and in- 
coine thereof, quarter yearly, during her life; and that until said sum should 
be set apart and invested, his executors should pay to his wife $2500 quar- 
ter yearly ;-and that if part of said sum should be set apart and invested, 
and any income should be raised therefrom, before the whole of said sum 
should be set apart and invested, such income should be applied, so far as 
it wou.d go, to the payment of said quarterly allowance of $2500; said pro- 
vision for his wife to be in lieu of all dower in his estate: The testator 
next gave specific pecuniary legacies to his brother H. and to each of H.’s 
children, and then gave the residue of his estate to his executors, upon cer- 
tain trusts as to the payment and distribution thereof among his own chil- 
dren; and he finally directed, that after the death of his wife, the fund and 
property set apart for her benefit, and the income thereof. should be held 
and managed, and paid over and distributed by his executors, among his 
children, in the same manner that he had before directed concerning the 
general residue of his estate. The estate of the testator, after payment of 
the specific devises, was not sufficient to raise a fund of $200,000, but was 
sufficient to purchase an annuity of $10,000 for the wife during her life, 
and to pay the legacies to H. and his children. 

Held, that the provision for the wife was not in the alternative, that is, either 
to set apart $200,000, or to pay her an annuity of $10,000; that no part of 
the estate, that remained after payment of the specific devises, should be ap- 
propriated to the purchase of an annuity for the wife, because such appro- 
priation thereof would defeat the testator’s intent to provide for his children, 
after his wife’s decease, out of the fund to be raised for her benefit; that, 
although the remamiming estate did not amount to $200,000, yet that the 
whole thereof should be set apart to raise the yearly sum of $10,000 for the 
wife ; and if the income should be insufficient for that purpose, then the de- 
ficiency should be made up to her, yearly, from the capital; that if the cap- 
ital should continue to be less than $200,000, during the life of the wife, 
the payment of the legacies to H. and his children must be postponed until 
her decease, and that upon her decease, the fund set apart for her benefit 
should be distributed among the testator’s children, after first paying the 
legacies to H. and his children, with interest thereon from the expiration 
of one year after the testator’s decease. Hubbard vy. Hubbard, 50. 

6. A testator devised the use of his dwelling-house to his wife for life, and 
afterwards leased the same for a term which did not expire during his life. 
Held, that if he received the rent in advance, for a time longer than he 
lived, he thereby revoked his devise pro tanto ; and that if the wife failed, 
for any reason, to receive the rent that accrued after his death, she had no 
claim on his estate for the amount of such rent. Wiggin v. Swett, 194. 


See ADMINISTRATOR, 3. 


WITNESS. 


1. Where one, as the agent of others, commenced and prosecuted a surt in 
‘their names, and they afterwards ratified his acts, and became responsible 
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to him for the costs, and he made no agreement with them respecting the 
avails of the suit, and had no interest therein, it was ‘held, that he was a 
competent witness for the plaintiffs in the trial of the action. Medbury v. 
Watson, 246. 


2. In asuit by the indorsee against the indorser of a promissory note indorsed 
for the accommodation of the maker, the maker is not a competent witness 
for the indorser, without a release. Bird v. Cole, 326. 


See Deposition, 1. Evinencr, 10-12. Review. SpeciricaTion, 3. 


WOUND. 
See Roppery. 


WRIT OF ENTRY. 


See ApversE Possession. Dissrerzin. Disse1zorR AND DISSEIZEE. 
EviDENCE, 2. OvsTER. 
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